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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 97-073-4]

Oriental Fruit Fly; Removal of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY: We are amending the Oriental
fruit fly regulations by removing the
guarantine on a portion of Los Angeles
County, CA, and by removing the
restrictions on the interstate movement
of regulated articles from that area. This
action is necessary to relieve restrictions
that are no longer needed to prevent the
spread of the Oriental fruit fly into
noninfested areas of the United States.
We have determined that the Oriental
fruit fly has been eradicated from this
portion of Los Angeles County and that
the quarantine and restrictions are no
longer necessary.

DATES: Interim rule effective February
18, 1998. Consideration will be given
only to comments received on or before
April 24, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-073—-4, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-073-4. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Operations,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
8247.

SUPPLEMENTARY INFORMATION:

Background

The Oriental fruit fly, Bactrocera
dorsalis (Hendel), is a destructive pest
of citrus and other types of fruit, nuts,
and vegetables. The short life cycle of
the Oriental fruit fly allows rapid
development of serious outbreaks that
can cause severe economic losses.
Heavy infestations can cause complete
loss of crops.

The Oriental fruit fly regulations,
contained in 7 CFR 301.93 through
301.93-10 (referred to below as the
regulations), impose restrictions on the
interstate movement of regulated
articles from quarantined areas to
prevent the spread of the Oriental fruit
fly to noninfested areas of the United
States. The regulations also designate
soil and a large number of fruits, nuts,
vegetables, and berries as regulated
articles.

In an interim rule effective August 20,
1997, and published in the Federal
Register on August 26, 1997 (62 FR
45141-45142, Docket No. 97-073-1), we
quarantined a portion of Los Angeles
County, CA, and restricted the interstate
movement of regulated articles from the
quarantined area. In a second interim
rule effective September 4, 1997, and
published in the Federal Register on
September 10, 1997 (62 FR 47551~
47553, Docket No. 97-073-2), we
quarantined an additional area in Los
Angeles County, CA. In a third interim
rule effective October 7, 1997, and
published in the Federal Register on
October 14, 1997 (62 FR 53223-53225,
Docket No. 97-073-3), we expanded the
second quarantined area to include new
areas found to be infested with Oriental
fruit fly.

Based on trapping surveys conducted
by inspectors of California State and
county agencies and by inspectors of the
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
we have determined that the Oriental
fruit fly has been eradicated from the
portion of Los Angeles County, CA, that
was quarantined on August 20, 1997.
The last finding of Oriental fruit fly in
this area was September 22, 1997.

Since then, no evidence of Oriental
fruit fly infestations has been found in
this area. Based on Departmental
experience, we have determined that
sufficient time has passed without
finding additional flies or other
evidence of infestation to conclude that
the Oriental fruit fly no longer exists in
this portion of Los Angeles County, CA.
Therefore, we are removing this portion
of Los Angeles County, CA, from the list
of quarantined areas in 8 301.93-3(c).
One other portion of Los Angeles
County remains on the list of
gquarantined areas.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to
remove an unnecessary regulatory
burden on the public. A portion of Los
Angeles County, CA, was quarantined
due to the possibility that the Oriental
fruit fly could be spread from this area
to noninfested areas of the United
States. Since this situation no longer
exists, immediate action is necessary to
remove part of the quarantine on Los
Angeles County, CA, and to relieve the
restrictions on the interstate movement
of regulated articles from that part.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature. We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This interim rule relieves restrictions
on the interstate movement of regulated
articles from a portion of Los Angeles
County, CA.
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Within the previously quarantined
portion of Los Angeles County, there are
approximately 143 entities that will be
affected by this rule. All would be
considered small entities. These include
2 farmers’ markets, 1 community
garden, 4 distributors, 93 fruit sellers, 7
vendors, 2 growers, 2 haulers, 27
nurseries, 2 packers, 2 processors, and
1 swap meet. These small entities
comprise less than 1 percent of the total
number of similar small entities
operating in the State of California. In
addition, these small entities sell
regulated articles primarily for local
intrastate, not interstate, movement so
the effect, if any, of this regulation on
these entities appears to be minimal.

The effect on those few entities that
did move regulated articles interstate
was minimized by the availability of
various treatments, that, in most cases,
allowed these small entities to move
regulated articles interstate with very
little additional cost.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2. In 8301.93-3, paragraph (c) is
revised to read as follows:

8301.93-3 Quarantined areas.

* * * * *
(C) * X *
California

Los Angeles County. That portion of
Los Angeles County beginning at the
intersection of Interstate Highway 10
and Gateway Boulevard; then east along
Interstate Highway 10 to its second
intersection with National Boulevard;
then east along National Boulevard to
Jefferson Boulevard; then east along
Jefferson Boulevard to La Cienega
Boulevard; then south along La Cienega
Boulevard to Rodeo Road; then east
along Rodeo Road to Martin Luther
King, Jr. Boulevard; then southeast
along Martin Luther King, Jr. Boulevard
to Crenshaw Boulevard; then south
along Crenshaw Boulevard to Slauson
Avenue; then east along Slauson
Avenue to Vermont Avenue; then south
along Vermont Avenue to Florence
Avenue; then east along Florence
Avenue to Interstate Highway 110; then
south along Interstate Highway 110 to
Manchester Avenue; then east along
Manchester Avenue to Avalon
Boulevard; then south along Avalon
Boulevard to Rosecrans Avenue; then
west along Rosecrans Avenue to
Interstate Highway 110; then south
along Interstate Highway 110 to State
Highway 91 (Artesia Boulevard); then
west along State Highway 91 (Artesia
Boulevard) to Western Avenue; then
south along Western Avenue to 190th
Street; then west along 190th Street to
Anita Street; then southwest along Anita
Street to Herondo Street; then southwest
along Herondo Street to Hermosa
Avenue; then west along an imaginary
line to the Pacific Ocean coastline; then
northwest along the Pacific Ocean
coastline to a point due west of the west
end of Ocean Park Boulevard; then east
along an imaginary line drawn from that
point to the west end of Ocean Park
Boulevard; then northeast along Ocean
Park Boulevard to Gateway Boulevard;
then northeast along Gateway Boulevard
to the point of beginning.

Done in Washington, DC, this 18th day of
February 1998.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-4491 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR PART 1499

RIN 0551-0035

Foreign Donation of Agricultural
Commodities

AGENCY: Commodity Credit Corporation,

USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule amends
regulations governing procedures for
procuring ocean transportation for
agricultural commodities provided
under section 416(b) of the Agricultural
Act of 1949 and the Food for Progress
Act of 1985. These changes are
consistent with the procedures
applicable to title | of the Agricultural
Trade Development and Assistance Act
of 1954 (P.L. 480).

DATES: This interim rule is effective
February 23, 1998. Comments must be
received in writing by April 24, 1998 to
be assured of consideration.
ADDRESSES: Send comments to the
Director, Commodity Credit
Corporation, Program Support Division,
Foreign Agricultural Service, United
States Department of Agriculture, 1400
Independence Avenue, S.W., Stop 1031,
Washington, D.C. 20250-1031;
telephone (202) 720-3573.

FOR FURTHER INFORMATION CONTACT: Ira
Branson, Director, Commodity Credit
Corporation Program Support Division,
Foreign Agricultural Service, United
States Department of Agriculture, 1400
Independence Avenue, S.W., Stop 1031,
Washington, D.C. 20250-1031;
telephone (202) 720-3573.
SUPPLEMENTARY INFORMATION: This
interim rule is issued in conformance
with Executive Order 12866. Based on
information compiled by the
Department, it has been determined that
this interim rule:

(1) Would have an annual effect on
the economy of less than $100 million;
(2) Would not adversely affect in a

material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;
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(3) Would not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency;

(4) Would not materially alter the
budgetary impact of entitlement, grants,
user fees, or loan programs or rights and
obligations of recipients thereof; and

(5) Would not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
principles set forth in Executive Order
12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since CCC
is not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of rulemaking with respect to the
subject matter of this interim rule.

Paperwork Reduction Act

This interim rule does not contain any
information collection requirements that
require OMB approval under the
provisions of the Paperwork Reduction
Act.

Executive Order 12372

This interim rule is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 46 FR
29115 (June 24, 1983).

Executive Order 12988

This interim rule has been reviewed
under the Executive Order 12988, Civil
Justice Reform. The interim rule would
have pre-emptive effect with respect to
any state or local laws, regulations, or
policies which conflict with such
provisions or which otherwise impede
their full implementation. The interim
rule would not have retroactive effect.
Administrative proceedings are not
required before parties may seek judicial
review.

In accordance with section 416(b) of
the Agricultural Act of 1949, 7 U.S.C.
1431(b), (*“*section 416(b)’") and the Food
for Progress Act of 1985, 7 U.S.C. 17360,
(“FFP’"), Commodity Credit Corporation
(““CCC”) donates agricultural
commodities overseas to meet food
needs and to support economic
development efforts in foreign
countries. The recipient of a donation,
commonly referred to as a ‘‘cooperating
sponsor,” is required to contract for the
ocean transportation of the donated
commodities. Current regulations
governing section 416(b) and FFP
require cooperating sponsors to follow
certain procedures when contracting for

ocean transportation of bulk cargoes and
non-liner shipments of packaged
commodities that parallel procedures
required under title | of the Agricultural
Trade Development and Assistance Act
of 1954, (Pub. L. 480). The Pub. L. 480
Operations Division, Export Credits,
Foreign Agricultural Service, has the
responsibility of overseeing the
contracting process for all these
programs.

On October 10, 1997, CCC published
a final rule applicable to title I, Pub. L.
480 at 7 CFR part 17 that changed
certain requirements regarding the
procedures for contracting for ocean
transportation of bulk cargoes and non-
liner shipments of packaged
commodities and also reorganized part
17 (62 FR 52929). The purpose of this
interim rule is to amend the regulations
applicable to section 416(b) and FFP to
be consistent with the new title I, P.L.
480 requirements. In particular, the
interim rule deletes the prohibition in
§1499.8(b)(4) against “clarification or
submission of additional information”
under competitive freight invitations for
bids and updates a cross reference to the
title I, Pub. L. 480 regulations regarding
information and certifications required
from prospective shipping agents.
Public participation in these rule
changes is unnecessary because the
changes were the subject of public
comments during the title I, Pub. L. 480
rule-making process. Also, any delay in
promulgating these changes may delay
implementation of these foreign
assistance programs this fiscal year. For
these reasons, CCC is promulgating this
rule as an interim rule, effective on
publication. However, comments on the
provisions of this regulation are invited.
CCC will consider all comments
received and may make changes based
on the comments received.

List of Subjects in 7 CFR Part 1499

Agricultural commodities, Exports,
Foreign aid.

Accordingly, CCC proposes to amend
7 CFR part 1499 as follows:

PART 1499—FOREIGN DONATION
PROGRAMS

1. The authority citation for part 1499
continues to read as follows:

Authority: 7 U.S.C. 1431(b); 7 U.S.C.
17360; E.O. 12752.

2.In §1499.8, paragraph (b)(4) is
amended by revising the first sentence
to read as follows:

§1499.8 Ocean transportation.
* * * * *

(b)***

(4) In the case of shipments of bulk
commodities and non-liner shipments
of packaged commodities, the
Cooperating Sponsor shall open offers
in public in the United States at the time
and place specified in the invitation for
bids and consider only offers that are
responsive to the invitation for bids
without negotiation. * * *

* * * * *

§1499.8 [Amended]

3. In §1499.8, paragraph (c)(2) is
amended by removing *7 CFR 17.5” and
adding, in its place, “7 CFR 17.4".

Signed at Washington, DC on November
20, 1997.

Christopher E. Goldthwait,

General Sales Manager, FAS, and Vice
President, Commodity Credit Corporation.

[FR Doc. 98-4430 Filed 2—-20-98; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 77
[Docket No. 97-062-1]

Tuberculosis Testing of Livestock
Other Than Cattle and Bison

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
tuberculosis regulations to include
species of livestock other than cattle and
bison in the requirement for two annual
herd tests for newly assembled herds on
premises where a tuberculous herd has
been depopulated. This requirement is
necessary because, without testing, such
livestock could become infected and
spread tuberculosis to the cattle or bison
in the herd before the disease was
detected in the herd. Adding this
requirement to the tuberculosis
regulations will help ensure continued
progress toward eradicating tuberculosis
in the U.S. livestock population.

DATES: Interim rule effective February
23, 1998. Consideration will be given
only to comments received on or before
April 24, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-062-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-062—-1. Comments
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received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
James P. Davis, Senior Staff
Veterinarian, National Animal Health
Programs, VS, APHIS, 4700 River Road
Unit 36, Riverdale, MD 20737-1231,
(301) 734-7727; or e-mail:
jdavis@aphis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

Bovine tuberculosis is the contagious,
infectious, and communicable disease
caused by Mycobacterium bovis. The
regulations in 9 CFR part 77,
“Tuberculosis” (referred to below as the
regulations), regulate the interstate
movement of cattle and bison because of
tuberculosis. Cattle or bison not known
to be affected with or exposed to
tuberculosis may be moved interstate
without restriction if those cattle or
bison are moved from a State designated
as an accredited-free, accredited-free
(suspended), or modified accredited
State. The regulations restrict the
interstate movement of cattle or bison
not known to be affected with or
exposed to tuberculosis if those cattle or
bison are moved from a nonmodified
accredited State.

The status of a State is based on its
freedom from evidence of tuberculosis
in cattle and bison, the effectiveness of
the State’s tuberculosis eradication
program, and the degree of the State’s
compliance with the standards
contained in a document titled
“Uniform Methods and Rules—Bovine
Tuberculosis Eradication” (referred to
below as the UM&R), which, as
explained in the definition of Uniform
Methods and Rules—Bovine
Tuberculosis Eradication in 8§ 77.1, has
been incorporated by reference into the
regulations.

Under the provisions of the UM&R,
disclosure of tuberculosis in any herd
must be followed by a complete
epidemiologic investigation to
determine the source of the infection in
the herd and delimit the possible spread
of the disease from the herd. Given the
serious effects of the disease and the
need to contain its spread, the Animal
and Plant Health Inspection Service
(APHIS) believes that every effort needs
to be made to ensure the immediate
elimination of tuberculosis from all
species of domestic livestock on the

affected premises. The most effective
and immediate means of eliminating
tuberculosis from a premises is the
depopulation—i.e., removal directly to
slaughter—of the entire herd.

When an affected herd has been
depopulated, there is still some risk that
the bovine tuberculosis disease agent,
M. bovis, could persist on the premises
from which the affected herd was
removed. Because of that risk, the
UM&R requires that two annual herd
tests be applied to all cattle and bison
in a newly assembled herd on premises
where a tuberculous herd has been
depopulated, with the first test being
applied approximately 6 months after
the assembly of the new herd. These
two tests are intended to ensure that the
animals in the new herd have not been
infected with tuberculosis through
environmental exposure to M. bovis
remaining on the premises. The
provisions of the UM&R do, however,
recognize that the M. bovis organism
cannot persist indefinitely in the
environment without an animal host.
Thus, the UM&R provides that the
requirement for two annual herd tests
for a newly assembled herd can be
waived if the premises has remained
vacant—i.e, free of livestock—for 1 year
or more.

We believe that the testing
requirement described in the previous
paragraph is a necessary and sound
approach to reducing the risk of
tuberculosis being introduced into a
newly assembled herd on a premises
where a tuberculous herd has been
depopulated. Because the UM&R
currently incorporated specifically calls
for the herd tests to be applied to all
cattle and bison, the herd test
requirement does not extend to other
species of livestock that may be
included in a new herd. However, it is
becoming increasingly common for herd
owners to maintain mixed groups of
livestock on common ground, with
cattle and bison commingling with
animals such as llamas, alpacas, or
captive deer. These other species are as
susceptible to tuberculosis as cattle or
bison and are capable of spreading the
disease to, or contracting the disease
from, the other livestock in the herd.
Thus, the UM&R’s omission of livestock
other than cattle and bison from the
herd testing requirement makes it
possible for tuberculosis-infected
livestock to be present in a mixed herd
without being diagnosed, which could
result in the herd’s cattle or bison
becoming infected with tuberculosis.

This potential risk presented by other
species of livestock is recognized in our
regulations in 9 CFR part 50, which
provide for the payment of indemnity to

the owners of animals destroyed
because of tuberculosis. Specifically,
§50.14(f) of those regulations provides
that a claim for compensation for
exposed cattle, bison, or cervids
destroyed during a herd depopulation
will not be allowed if a designated
epidemiologist determines that exotic
bovidae (such as antelope) or other
species of livestock in the herd were
exposed to tuberculosis by reason of
association with tuberculous livestock
but were not destroyed as part of the
herd depopulation. This basis for the
denial of a compensation claim is
intended to encourage herd owners to
destroy all exposed livestock in a herd,
not just the cattle, bison, or cervids for
which compensation would be paid.
This ensures that when the cattle, bison,
or cervids in an affected herd are
depopulated, other exposed species do
not remain on the premises to infect the
healthy livestock with which the owner
reassembles the herd.

Given that the risk of tuberculosis
exposure applies to all the livestock—
not just the cattle and bison—in a newly
assembled herd on a premises where a
tuberculous herd was depopulated, we
believe that it is necessary to include
other species of livestock in the
requirement for two annual herd tests
for such herds. To do so, we have
amended the definitions of Accredited-
free (suspended) State and Modified
accredited State in §77.1 of the
regulations. To support those changes,
we have also amended the definition of
herd in 8 77.1 and have added a
definition for livestock to that section.

The definition of Accredited-free
(suspended) State provides that a State
with the status of an accredited-free
State is designated as accredited-free
(suspended) if tuberculosis is detected
in any cattle or bison in the State. Such
a State will qualify for redesignation as
an accredited-free State after the herd in
which tuberculosis is detected has been
quarantined, an epidemiological
investigation has confirmed that the
disease has not spread from the herd,
and all reactor cattle and bison have
been destroyed. The definition of
Modified accredited State provides, in
part, that a State must comply with all
the provisions of the UM&R regarding
modified accredited States, and must
apply those provisions to bison in the
same manner as to cattle, in order to
establish or maintain status as a
modified accredited State. To each of
those definitions, we have added the
further requirement that if any livestock
other than cattle or bison are included
in a newly assembled herd on a
premises where a tuberculous herd has
been depopulated, the State must apply
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the herd test requirements of the UM&R
for such newly assembled herds to those
other livestock in the same manner as to
cattle and bison.

Because, as discussed above, the
composition of a herd may not be
limited to cattle or bison, we have also
amended the definition of herd in
§77.1. The scope of the definition had
been limited to groups of cattle, bison,
or both; as amended by this interim
rule, the definition of herd now
includes other livestock. We have also
added the following definition of
livestock: ‘“Cattle, bison, cervids, swine,
dairy goats, and other hoofed animals
(such as llamas, alpacas, and antelope)
raised or maintained in captivity for the
production of meat and other products,
for sport, or for exhibition.” These two
definitions are the same as those already
provided for those terms in §50.1 of the
tuberculosis indemnity regulations.

Applicability to State Tuberculosis
Status

Although this interim rule provides
for the testing of all livestock in a newly
assembled herd on a premises where a
tuberculous herd has been depopulated,
a State’s tuberculosis status will
continue to be based on the presence or
absence of tuberculosis in cattle or bison
in herds within the State. The intent of
this interim rule is to provide for the
identification and elimination of
potential sources of tuberculosis
infection in those newly assembled
herds when they contain cattle or bison
and other livestock. The detection of
tuberculosis in livestock other than
cattle and bison in a herd as a result of
the testing provisions of this interim
rule will not affect a State’s tuberculosis
status unless it is conclusively
determined, in accordance with the
existing regulations and the provisions
of the UM&R, that tuberculosis infection
is also present in the herd’s cattle or
bison.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to change
the regulations in order to close a
loophole in the herd testing
requirements that could result in the
spread of tuberculosis within mixed
herds of cattle, bison, and other species
of livestock. Without this testing
requirement, it is possible for a
tuberculosis-infected animal to spread
the disease throughout a newly
assembled herd, and for the disease to
remain undetected until the cattle or

bison in the herd are tested for
tuberculosis. Two notable examples of
tuberculosis being spread in this way
occurred in 1992. In the State of New
York, two dairy herds were depopulated
after cattle in the herds were found to
be infected with tuberculosis, and an
additional 18 dairy herds were
quarantined and tested. It was
determined that the cattle in one of the
herds that was depopulated had been
exposed to tuberculous cervids that
shared the premises. Similarly,
tuberculosis was found in beef cattle in
Pennsylvania that had been in contact
with tuberculous cervids in the herd. As
a result of these outbreaks, New York
and Pennsylvania lost their accredited-
free State status. Further, in one State
there is a premises where cattle and
bison were depopulated because of
bovine tuberculosis, but other livestock
exposed to the tuberculous cattle and
bison remained after the depopulation.
These exposed livestock have now
commingled with the newly
reassembled cattle and bison on that
same premises. It is necessary to
immediately implement this interim
rule to ensure that all livestock on that
premises have been properly tested
before upgrading the State’s tuberculosis
status to accredited-free.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon publication in
the Federal Register. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This interim rule amends the
tuberculosis regulations by including
species of livestock other than cattle and
bison in the requirement for two annual
herd tests for newly assembled herds on
premises where a tuberculous herd has
been depopulated. We are taking this
action because, without testing, such
livestock could become infected and
spread tuberculosis to the cattle or bison
in the herd before the disease was

detected in the herd. Adding this
requirement to the tuberculosis
regulations will help ensure continued
progress toward eradicating tuberculosis
in the U.S. livestock population.

The U.S. livestock industry relies on
healthy animals for its economic well-
being, and the industry’s role in the U.S.
economy is significant. As an example,
the total value of U.S. livestock output
in 1991 was $66.6 billion, about half of
the value of all agricultural production
in the United States for that year. The
value of live animal exports and exports
of meat products totaled $4.3 billion in
1991, equivalent to 10 percent of the
value of all U.S. agricultural exports that
year. In 1996, there were 1,194,390
domestic operations with cattle and
calves, and the inventory of cattle and
calves at the end of that year stood at
101.2 million head with a value of more
than $52 billion (U.S. Department of
Agriculture, National Agricultural
Statistics Service, “Agricultural
Statistics 1995-96,” Table 370).

Recent studies on the economic
impact of bovine tuberculosis in the
United States are not available.
However, a comprehensive computer
model developed by Canada in 1979
indicates that, if the United States’
tuberculosis eradication program were
discontinued, annual losses in the
United States would exceed $1 billion.
Another study, conducted in 1972,
concluded that APHIS’ tuberculosis
eradication program was fully justified
from an economic standpoint, as
benefits exceeded costs by a margin of
3.64t011

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of rule changes on
small entities. The entities potentially
affected by this rule change are herd
owners, most of whom are classified as
small entities under the Small Business
Administration’s (SBA’s) criteria. In
1992, for example, 92 percent of all
1,074,349 farms in the U.S. with cattle
inventory had herds of fewer than 200
cattle (U.S. Department of Commerce,
1992 Census of Agriculture,” 1993). In
that same year, 98 percent of all 921,695
livestock and dairy farms in the United
States had sales of less than $0.5
million, the small entity size standard
established by the SBA for firms
engaged in livestock and animal
specialty services.

This interim rule is not expected to
have a significant economic impact on
a substantial number of herd owners,
large or small, for several reasons. First,

1Information about these studies can be obtained
by contacting the person listed under FOR FURTHER
INFORMATION CONTACT.
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only a very small percentage of herds
will be affected. It is estimated that only
about 1 percent of all herds in the
United States are mixed herds
comprised of both cattle and/or bison
and other species of livestock. Second,
the testing of these other species of
livestock will be conducted by Federal
or State veterinary medical officers at no
cost to herd owners. Herd owners will
have to bear the cost of presenting the
animals for testing, but that cost should
be minimal in most cases. Only in rare
situations, such as those where exotic
animals have to be sedated, would the
cost of presenting animals exceed
minimal levels. Third, if it is necessary
to destroy cattle or bison that have been
identified as tuberculosis-exposed on
the basis of a herd test that considers
livestock other than cattle and bison, the
economic impact on herd owners will
be mitigated, if not entirely offset, by the
payment of indemnity by APHIS.

For the reasons stated above, this
interim rule is not expected to have an
adverse impact on a significant number
of herd owners. Indeed, herd owners are
more likely to benefit over time as
continued progress toward the
eradication of tuberculosis serves to
enhance livestock values.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle,
Reporting and recordkeeping

requirements, Transportation,
Tuberculosis.

Accordingly, 9 CFR part 77 is
amended as follows:

PART 77—TUBERCULOSIS

1. The authority citation for part 77
continues to read as follows:

Authority: 21 U.S.C. 111, 114, 114a, 115—
117, 120, 121, 134b, and 134f; 7 CFR 2.22,
2.80, and 371.2(d).

2. Section 77.1 is amended as follows:

a. In the definition of Accredited-free
(suspended) State, paragraph (1)(ii) is
revised to read as set forth below.

b. The definition of Herd is revised to
read as set forth below.

c. A definition of Livestock is added,
in alphabetical order, to read as set forth
below.

d. In the definition of Modified
accredited state, paragraph (1)(i) is
revised to read as set forth below.

§77.1 Definitions.
* * * * *

Accredited-free (suspended) State. (1)
* * %

(ii) A State is qualified for
redesignation of accredited-free status
after the herd in which tuberculosis is
detected has been quarantined, an
epidemiological investigation has
confirmed that the disease has not
spread from the herd, and all reactor
cattle and bison have been destroyed. If
any livestock other than cattle or bison
are included in a newly assembled herd
on a premises where a tuberculous herd
has been depopulated, the State must
apply the herd test requirements of the
“Uniform Methods and Rules—Bovine
Tuberculosis Eradication” for such
newly assembled herds to those other
livestock in the same manner as to cattle
and bison.

* * * * *

Herd. Any group of livestock
maintained on common ground for any
purpose, or two or more groups of
livestock under common ownership or
supervision, geographically separated
but that have an interchange or
movement of livestock without regard to
health status, as determined by the
Administrator.

* * * * *

Livestock. Cattle, bison, cervids,
swine, dairy goats, and other hoofed
animals (such as llamas, alpacas, and
antelope) raised or maintained in
captivity for the production of meat and
other products, for sport, or for
exhibition.

Modified accredited State. (1)(i) To
establish or maintain status as a
modified accredited State, a State must

comply with all of the provisions of the
“Uniform Methods and Rules—Bovine
Tuberculosis Eradication’ regarding
modified accredited States, and must
apply these provisions to bison in the
same manner as to cattle. Further, if any
livestock other than cattle or bison are
included in a newly assembled herd on
a premises where a tuberculous herd
has been depopulated, the State must
apply the herd test requirements of the
“Uniform Methods and Rules—Bovine
Tuberculosis Eradication’ for such
newly assembled herds to those other
livestock in the same manner as to cattle
and bison. Modified accredited State
status must be renewed annually.
* * * * *

Done in Washington, DC, this 18th day of
February 1998.
Craig A. Reed,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 98—-4490 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1720
RIN 2550-AA05

Implementation of the Privacy Act of
1974

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Interim regulation with request
for comments.

SUMMARY: The Office of Federal Housing
Enterprise Oversight is issuing an
interim regulation to implement the
Privacy Act of 1974. The regulation sets
forth the procedures by which an
individual may request access to records
about him/her that are maintained by
OFHEO, amendment of such records, or
an accounting of disclosures of such
records. OFHEO is requesting comments
on the regulation.

DATES: This interim regulation is
effective February 23, 1998. Comments
regarding the regulation must be
received in writing on or before April
24,1998.

ADDRESSES: Send written comments to
Anne E. Dewey, General Counsel, Office
of General Counsel, Office of Federal
Housing Enterprise Oversight, 1700 G
Street, NW., Fourth Floor, Washington,
DC 20552. Copies of all comments
received will be available for
examination by interested parties at the
Office of Federal Housing Enterprise
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Oversight, 1700 G Street, NW., Fourth
Floor, Washington, DC 20552.

FOR FURTHER INFORMATION CONTACT: Gary
L. Norton, Deputy General Counsel, or
Isabella W. Sammons, Associate General
Counsel, Office of General Counsel,
Office of Federal Housing Enterprise
Oversight, 1700 G Street, NW., Fourth
Floor, Washington, DC 20552, telephone
(202) 414-3800 (not a toll-free number).
The toll-free telephone number for the
Telecommunications Device for the Deaf
is (800) 877-8339.

SUPPLEMENTARY INFORMATION:
Effective Date

The Office of Federal Housing
Enterprise Oversight (OFHEO) has
determined that it is in the public
interest to publish an interim regulation
that is effective immediately in order to
give effect to the OFHEO Notice of
Systems of Records published elsewhere
in this issue of the Federal Register. The
immediate effective date will permit the
public to gain access to information
pertaining to themselves without delay.
The Administrative Procedure Act
(APA) permits agencies to forgo the
notice and comment period and to make
a regulation effective immediately if
doing so would be in the public interest.
5 U.S.C. 553(b) and (d).

Request for Public Comment

OFHEO is seeking comments on the
interim regulation. Before making this
interim regulation final, OFHEO will
carefully review and consider all
comments.

Discussion of Regulation
Section 1720.1 Scope

This section explains that the
regulation implements the provisions of
the Privacy Act of 1974, as amended
(Privacy Act) (5 U.S.C. 552a). The
regulation sets forth the procedures by
which an individual may request access
to records about him/her that are
maintained by OFHEO in a designated
system of records, may request
amendment of such records, or may
request an accounting of disclosures of
such records.

This section further explains that a
request from an individual for a record
about that individual that is not
contained in an OFHEO designated
system of records will be considered to
be a Freedom of Information Act (FOIA)
(5 U.S.C. 552) request and will be
processed under the FOIA.

Section 1720.2 Definitions

This section defines various terms as
follows:

Amendment means any correction of,
addition to, or deletion from a record.

Designated system of records means a
system of records that OFHEO has listed
and summarized in the Federal Register
pursuant to the requirements of 5 U.S.C.
552a(e).

Individual means a natural person
who is either a citizen of the United
States of America or an alien lawfully
admitted for permanent residence.

Maintain includes collect, use,
disseminate, or control.

Privacy Act Appeals Officer means
the OFHEO employee who has been
delegated the authority to determine
Privacy Act appeals.

Privacy Act Officer means the OFHEO
employee who has been delegated the
authority to determine Privacy Act
requests.

Record means any item, collection, or
grouping of information about an
individual that is maintained by OFHEO
and that contains his/her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual.

Routine use, with respect to
disclosure of a record, means the use of
such record for a purpose that is
compatible with the purpose for which
it was created.

Statistical Record means a record in a
system of records maintained only for
statistical research or reporting purposes
and not used, in whole or in part, in
making any determination about an
identifiable individual, except as
provided by 13 U.S.C. 8.

System of records means a group of
records under the control of OFHEO
from which information is retrieved by
the name of the individual or some
identifying number, symbol, or other
identifying particular assigned to the
individual.

Section 1720.3 Requests for Access to
Individual Records

This section explains how individuals
may request access to records about
themselves that are maintained by
OFHEO. The procedure depends on
whether or not the records are contained
in a governmentwide system of records
of another Federal agency or in a system
of records of OFHEO.

If the records are contained in a
governmentwide system of records of
the U.S. Office of Personnel
Management (OPM), the request is
submitted to the agency specified
(which may be other than OFHEO) as
prescribed by OPM in its regulations
found at 5 CFR part 297 and in the OPM
Federal Register Privacy Act notice for
the specific governmentwide system. If
the records are contained in a

governmentwide system of records of
another Federal Register Privacy Act
notice for the specific governmentwide
system. Federal agencies that have
published governmentwide systems of
records include the Equal Employment
Opportunity Commission, the General
Services Administration, the
Department of Labor, the Office of
Government Ethics, and the Office of
Personnel Management.

If the records are contained in a
system of records of OFHEO, a written
request must be submitted to the
OFHEO Privacy Act Officer. The written
request should describe the records
sought and identify the designated
systems of records in which such
records may be contained. (A copy of
the designated systems of records
published by OFHEO in the Federal
Register is available upon request from
the Privacy Act Officer.) No individual
will be required to state a reason or
otherwise justify a request for access to
records about him/her.

Section 1720.4 Decision To Grant or
Deny Requests for Access to Individual
Records

This section provides that access to
records contained in an OFHEO system
of records will be granted unless the
records were compiled in reasonable
anticipation of a civil action or
proceeding or require special
procedures for medical records. It also
describes the procedures for notifying
individuals of the decision to grant or
deny requests for access.

Although the Privacy Act does not
prescribe a time period for responding
to requests for access, this section
requires the Privacy Act Officer to send
a written acknowledgment of receipt
within 20 business days of receipt of a
request. It also requires the Privacy Act
Officer to inform the requesting
individual, as soon as reasonably
possible, normally within 20 business
days following receipt of the request,
whether the requested records exist and
whether access is granted or denied.

If access is granted, this section
requires the Privacy Act Officer to
provide the individual with a
reasonable period of time to inspect the
records at OFHEO during normal
business hours or to mail a copy of the
records to the individual. If access is
denied, this section requires the Privacy
Act Officer to inform the individual of
the reason for the denial and the right
to appeal.

Section 1720.5 Special Procedures for
Medical Records

With respect to medical records, this
section requires the Privacy Act Officer
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to disclose such records directly to the
requesting individual, unless, in the
judgment of OFHEO, such disclosure
may have an adverse effect on that
individual. If medical records are not
disclosed directly to the individual, the
medical records will be submitted to a
licensed medical doctor named by the
individual.

Section 1720.6 Requirements for
Verification of Identity

To protect the privacy of individuals,
this section provides for verification of
identity. If an individual submits a
written request in person, he/she may
be required to present two forms of
identification, such as an employment
identification card, driver’s license,
passport, or other document typically
used for identification purposes. One of
the two forms of identification must
contain the individual’s photograph and
signature.

If an individual submits a written
request, other than in person, for access
to or amendment of records, he/she may
be required to provide either one or both
of the following: (1) Minimal identifying
information, such as full name, date and
place of birth, or other personal
information; (2) at the election of the
individual, either a certification of a
duly commissioned notary public of any
State or territory or the District of
Columbia attesting to the requesting
individual’s identity or an unsworn
declaration subscribed to as true under
penalty of perjury under the laws of the
United States of America.

Section 1720.7 Requests for
Amendment of Individual Records

This section explains how an
individual may request amendment of
any record about him/her that the
individual believes is not accurate,
relevant, timely, or complete. To request
amendment, the individual must submit
a written request to the Privacy Act
Officer. The request should include the
reason for requesting the amendment; a
description of the record, or portion
thereof, including the name of the
appropriate designated system of record;
and, if available, a copy of the record on
which the specific portion requested to
be amended is notated.

As with requests for access, this
section provides that the Privacy Act
Officer may require the individual
making the request for amendment to
provide identifying information.

Section 1720.8 Decision To Grant or
Deny Requests for Amendment of
Individual Records

This section explains the procedures
that must be followed by the Privacy

Act Officer in processing requests for
amendment of individual records.
Within 10 business days following
receipt of a request for amendment of
records, the Privacy Act Officer must
send a written acknowledgment of
receipt to the requesting individual.
The Privacy Act does not require a
specific time in which the Privacy Act
Officer must respond to the request for
amendment. This section requires that,
as soon as reasonably possible, normally
within 30 business days from the receipt
of the request for amendment, the
Privacy Act Officer must inform the
individual in writing of the decision to
grant or deny the request for
amendment. If the request for
amendment is granted, the regulation
provides that the amendment must be
made. If the request for amendment is
denied, the written notification must
include the reason for the denial and an
explanation of the right to appeal.

Section 1720.9 Appeals of the Initial
Decision To Deny Access to or
Amendment of Individual Records

The Privacy Act requires that agencies
establish procedures by which an
individual may appeal an initial denial
of access to or amendment of records.
This section provides that the
individual must submit a written
appeal, within 30 business days
following receipt of notification of the
denial, to the Privacy Act Appeals
Officer. Both the envelope and the
appeal request should be marked
“Privacy Act Appeal.” The appeal
should include the information
specified for requests for access or for
requests for amendment, a copy of the
initial denial notice, and any other
relevant information for consideration
by the Privacy Act Appeals Officer.

Section 1720.10 Decision To Grant or
Deny Appeals

This section describes the notification
process with respect to appeals. It
requires, within 30 business days
following receipt of the appeal, that the
Privacy Act Appeals Officer send a
written notification of the decision to
the appealing individual. The Privacy
Act Appeals Officer may extend the 30-
day notification period for good cause.
If the time period is extended, the
Privacy Act Appeals Officer must
provide written notice of the reason for
the extension and the expected date of
the final decision.

If the Privacy Act Appeals Officer
grants the appeal for access or
amendment, this section provides that,
as appropriate, the individual must be
provided access to the records or the
amendment must be made. If the

Privacy Act Appeals Officer denies the
appeal for access or amendment, this
section provides that the written
notification of the decision must
include the reason for the denial, the
right to seek judicial review of the final
decision, and, if applicable, the right to
submit a statement of disagreement.
An individual may file a statement
with the Privacy Act Appeals Officer
that sets forth the reason he/she
disagrees with the decision to deny the
appeal for amendment. If filed, the
statement of disagreement must be
attached to the record that is the subject
of the request for amendment. The
Privacy Act Appeals Officer has the
discretion to prepare a statement in
response to the statement of
disagreement that explains why the
requested amendment was not made. If
prepared, the statement of explanation
must be attached to the subject record
and a copy provided to the individual.
This section explains that, if the final
decision on the appeal for amendment
of records is not made within 30
working days (unless the 30-day
notification period is extended), the
individual may bring a civil action
against OFHEO in the appropriate
district court of the United States.

Section 1720.11 Disclosure of
Individual Records to Other Persons or
Agencies

The Privacy Act provides for certain
circumstances in which individual
records may be disclosed to a person or
agency other than the individual about
whom the record pertains (third
parties). These circumstances are—

« Upon written request and
authorization by the individual,

« With the prior written consent of
the individual;

 If required under the Freedom of
Information Act;

¢ For a routine use, with respect to a
designated system of records as
described by OFHEO in its notice of
systems of records published in the
Federal Register;

e Pursuant to the order of a court of
competent jurisdiction;

* To those officers and employees of
OFHEO who have a need for the record
in the performance of their duties. For
purposes of the regulation, officers and
employees of OFHEO include officers
and employees of other federal agencies
with whom OFHEO has an interagency
agreement to provide services and
contractors with whom OFHEO has a
contract for services;

e To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
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pursuant to the provisions of title 13 of
the United States Code;

* To arecipient who has provided
OFHEO with advance, adequate written
assurance that the record will be used
solely as a statistical research or
reporting record, and that the record is
to be transferred in a form that is not
individually identifiable;

¢ To the National Archives and
Records Administration as a record
which has sufficient historical or other
value to warrant its continued
preservation by the U.S. Government, or
for evaluation by the Archivist of the
United States to determine whether the
record has such value;

¢ To an agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if the
activity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to OFHEO
specifying the particular portion of the
record desired and the law enforcement
activity for which the record is sought;

e To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if,
concurrently with such disclosure,
notification is transmitted to the last
known address of the individual to
whom the record pertains;

» To either House of Congress, or, to
the extent of matter within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress, or subcommittee
of any such joint committee;

* To the Comptroller General, or any
of his/her authorized representatives, in
the course of the performance of the
duties of the General Accounting Office;
or

« To a consumer reporting agency in
accordance with 31 U.S.C. 3711(e).
Section 3711(e) of title 31, United States
Code, provides, in connection with the
collection and compromise of claims of
the U.S. Government, that certain
information from a system of records
may be disclosed to a consumer
reporting agency.

Section 1720.12 Accounting of
Disclosures

The Privacy Act requires that agencies
keep an accounting of disclosures made
to third parties. This section provides
that OFHEO keep an accurate
accounting of the date, nature, and
purpose of each disclosure of a record
and the name and address of each
person to whom a disclosure was made.
There are two exceptions to the
requirement for accounting. The first
exception is disclosure to those officers

and employees of OFHEO who have a
need for the record in the performance
of their duties; the second exception is
disclosure required under the Freedom
of Information Act.

This section further requires that
OFHEO retain the accounting for at least
5 years or the life of the record,
whichever is longer, after the disclosure
for which the accounting is made.

Furthermore, this section explains
that, when a record has been amended
or when a statement of disagreement has
been filed, a copy of the amended
record and any statement of
disagreement must be provided, and any
statement of explanation may be
provided, to all prior and subsequent
recipients of the affected record whose
identities can be determined pursuant to
the required disclosure of accountings.

Section 1720.13 Requests for
Accounting of Disclosures

This section explains that any
individual may request an accounting of
disclosures of records about him/her for
which an accounting is required to be
maintained by submitting a written
request to the Privacy Act Officer.
Before processing the request, the
Privacy Act Officer may require that the
individual provide identifying
information.

The Privacy Act Officer must provide
the accounting of disclosures with one
exception to the requesting individual.
The Privacy Act Officer is not required
to provide an accounting of any
disclosures made to another agency or
to an instrumentality of any
governmental jurisdiction within or
under the control of the United States
for a civil or criminal law enforcement
activity.

Section 1720.14 Fees

Generally, it will be more convenient
for OFHEO and the individual to have
access to the requested records by
receiving a copy rather than inspecting
the records at OFHEO. Therefore, this
section provides that OFHEO will not
charge a fee for providing a copy of the
requested record or any portion thereof.

Section 1720.15 Preservation of
Records

This section requires that OFHEO
preserve all correspondence relating to
the written requests it receives and all
records processed pursuant to such
requests, in accordance with the records
retention provisions of General Records
Schedule 14, Informational Services
Records. Furthermore, this section
provides that OFHEO must not destroy
records that are subject to a pending

request for access, amendment, appeal,
or lawsuit pursuant to the Privacy Act.

Section 1720.16 Rights of Parents and
Legal Guardians

This section provides that a parent of
any minor or the legal guardian of any
individual who has been declared to be
incompetent due to a physical or mental
incapacity or age by a court of
competent jurisdiction may act on
behalf of the individual.

Section 1720.17 Penalties

This section notes that the Privacy
Act makes it a misdemeanor, subject to
a maximum fine of $5,000, to knowingly
and willfully request or obtain any
record concerning an individual from
OFHEO under false pretenses.

Regulatory Impact

Executive Order 12612, Federalism

Executive Order 12612 requires that
Executive departments and agencies
identify regulatory actions that have
significant federalism implications. A
regulation has federalism implications if
it has substantial direct effects on the
States, on the relationship or
distribution of power between the
Federal Government and the States, or
on the distribution of power and
responsibilities among various levels of
government. OFHEO has determined
that this regulation has no federalism
implications that warrant the
preparation of a Federalism Assessment
in accordance with Executive Order
12612.

Executive Order 12866, Regulatory
Planning and Review

The regulation has been reviewed by
the Office of Management and Budget
(OMB) pursuant to Executive Order
12866.

Executive Order 12988, Civil Justice
Reform

Executive Order 12988 sets forth
guidelines to promote the just and
efficient resolution of civil claims and to
reduce the risk of litigation to the
Federal Government. The regulation
meets the applicable standards of
sections 3(a) and 3(b) of Executive Order
12988.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
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analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b).

OFHEO has considered the impact of
the regulation under the Regulatory
Flexibility Act. The regulation only
affects individuals and has no effect on
small entities. Therefore, the General
Counsel of OFHEO has certified that the
regulation will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act of
1995, 44 U.S.C. chapter 35, requires that
regulations involving the collection of
information receive clearance from
OMB. The regulation contains no such
collection of information requiring OMB
approval under the Paperwork
Reduction Act. Consequently, no
information has been submitted to OMB
for review under the Paperwork
Reduction Act.

Unfunded Mandates Reform Act of 1995

The regulation does not require the
preparation of an assessment statement
in accordance with the Unfunded
Mandates Reform Act of 1995.
Assessment statements are not required
for regulations that incorporate
requirements specifically set forth in
law. As explained in the preamble, the
regulation implements the Privacy Act.
In addition, the regulation does not
include a Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
inany 1 year.

List of Subjects in 12 CFR Part 1720

Privacy.

For the reasons set forth in the
preamble, OFHEO is amending on an
interim basis Chapter XVII of title 12 of
the Code of Federal Regulations by
adding part 1720 to read as follows:

PART 1720—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

Sec.

1720.1 Scope.

1720.2 Definitions.

1720.3 Requests for access to individual
records.

1720.4 Decision to grant or deny requests
for access to individual records.

1720.5 Special procedures for medical
records.

1720.6 Requirements for verification of
identity.

1720.7 Requests for amendment of
individual records.

1720.8 Decision to grant or deny requests
for amendment of individual records.

1720.9 Appeals of the initial decision to
deny access to or amendment of
individual records.

1720.10 Decision to grant or deny appeals.

1720.11 Disclosure of individual records to
other persons or agencies.

1720.12 Accounting of disclosures.

1720.13 Requests for accounting of
disclosures.

1720.14 Fees.

1720.15 Preservation of records.

1720.16 Rights of parents and legal
guardians.

1720.17 Penalties.

Authority: 5 U.S.C. 552a, 12 U.S.C.
4513(b).

§1720.1 Scope.

(a) This part 1720 sets forth the
procedures by which an individual may
request access to records about him/her
that are maintained by the Office of
Federal Housing Enterprise Oversight
(OFHEO) in a designated system of
records, amendment of such records, or
an accounting of disclosures of such
records. This part 1720 implements the
provisions of the Privacy Act of 1974, as
amended (Privacy Act) (5 U.S.C. 552a).

(b) A request from an individual for
a record about that individual that is not
contained in an OFHEO designated
system of records will be considered to
be a Freedom of Information Act (FOIA)
(5 U.S.C. 552) request and will be
processed under the FOIA.

§1720.2 Definitions.

For the purposes of this part 1720—

Amendment means any correction of,
addition to, or deletion from a record.

Designated system of records means a
system of records that OFHEO has listed
and summarized in the Federal Register
pursuant to the requirements of 5 U.S.C.
552a(e).

Individual means a natural person
who is either a citizen of the United
States of America or an alien lawfully
admitted for permanent residence.

Maintain includes collect, use,
disseminate, or control.

Privacy Act Appeals Officer means
the OFHEO employee who has been
delegated the authority to determine
Privacy Act appeals.

Privacy Act Officer means the OFHEO
employee who has been delegated the
authority to determine Privacy Act
requests.

Record means any item, collection, or
grouping of information about an
individual that is maintained by OFHEO
and that contains his/her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual.

Routine use, with respect to
disclosure of a record, means the use of

such record for a purpose that is
compatible with the purpose for which
it was created.

Statistical Record means a record in a
system of records maintained only for
statistical research or reporting purposes
and not used, in whole or in part, in
making any determination about an
identifiable individual, except as
provided by 13 U.S.C. 8.

System of records means a group of
records under the control of OFHEO
from which information is retrieved by
the name of the individual or some
identifying number, symbol, or other
identifying particular assigned to the
individual.

§1720.3 Requests for access to individual
records.

(a) Any individual may request
records about him/her that are
maintained by OFHEO.

(b) The procedures for submitting
requests are as follows:

(1) If the records are contained in a
governmentwide system of records of
the U.S. Office of Personnel
Management (OPM), the request must be
submitted as prescribed by the
regulations of OPM (5 CFR part 297).

(2) If the records are contained in a
record in a system of records of another
Federal agency, the request must be
submitted as prescribed in the Federal
Register Privacy Act notice for the
specific governmentwide system.

(3) If the records are contained in a
system of records of OFHEO, the request
must be submitted in writing to the
Privacy Act Officer, Office of Federal
Housing Enterprise Oversight, 1700 G
Street, NW., Fourth Floor, Washington,
DC 20552. The written request should
describe the records sought and identify
the designated systems of records in
which such records may be contained.
(A copy of the designated systems of
records published by OFHEO in the
Federal Register is available upon
request from the Privacy Act Officer.)
No individual shall be required to state
a reason or otherwise justify a request
for access to records about him/her.

§1720.4 Decision to grant or deny
requests for access to individual records.

(a) Basis for the decision. The Privacy
Act Officer shall grant access to records
upon receipt of a request submitted
under §1720.3(b)(3), unless the
records—

(1) Were compiled in reasonable
anticipation of a civil action or
proceeding; or

(2) Require special procedures for
medical records provided for in
§1720.5.

(b) Notification procedures. (1) Within
20 business days of receipt of a request
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submitted under § 1720.3(b)(3), the
Privacy Act Officer shall send a written
acknowledgment of receipt to the
requesting individual.

(2) As soon as reasonably possible,
normally within 20 business days
following receipt of the request, the
Privacy Act Officer shall send a written
notification that informs the individual
whether the requested records exist and,
if the requested records exist, whether
access is granted or denied, in whole or
in part.

(c) Access procedures. If access is
granted, in whole or in part, the Privacy
Act Officer shall provide the individual
with a reasonable period of time to
inspect the records at OFHEO during
normal business hours or shall mail a
copy of the requested records to the
individual.

(d) Denial procedures. If access is
denied, in whole or in part, the Privacy
Act Officer shall inform the individual
of the reasons for the denial and of the
right to appeal the denial, as set forth in
§1720.9.

§1720.5 Special procedures for medical
records.

The Privacy Act Officer shall grant
access to medical records to the
requesting individual to whom the
medical records pertain. However, if, in
the judgment of OFHEO, such direct
access may have an adverse effect on
that individual, the Privacy Act Officer
shall transmit the medical records to a
licensed medical doctor named by the
individual.

§1720.6 Requirements for verification of
identity.

(a) Written requests submitted in
person. Any individual who submits in
person a written request under this part,
may be required to present two forms of
identification, such as an employment
identification card, driver’s license,
passport, or other document typically
used for identification purposes. One of
the two forms of identification must
contain the individual’s photograph and
signature.

(b) Other written requests. Any
individual who submits, other than in
person, a written request under this part
may be required to provide either one or
both of the following:

(1) Minimal identifying information,
such as full name, date and place of
birth, or other personal information.

(2) At the election of the individual,
either a certification of a duly
commissioned notary public of any
State or territory or the District of
Columbia attesting to the requesting
individual’s identity or an unsworn
declaration subscribed to as true under

penalty of perjury under the laws of the
United States of America.

§1720.7 Requests for amendment of
individual records.

(a) Procedures for requesting
amendment of a record. Any individual
may request amendment of any record
about him/her that the individual
believes is not accurate, relevant,
timely, or complete. To request
amendment, the individual must submit
a written request to the Privacy Act
Officer, Office of Federal Housing
Enterprise Oversight, 1700 G Street,
NW., Fourth Floor, Washington, DC
20552. The request should include—

(1) The reason for requesting the
amendment;

(2) A description of the record, or
portion thereof, including the name of
the appropriate designated system of
records, sufficient to enable the Privacy
Act Officer to identify the particular
record or portion thereof; and

(3) If available, a copy of the record,
or portion thereof, on which the specific
portion requested to be amended is
notated.

(b) Requirement for identifying
information. The Privacy Act Officer
may require the individual making the
request for amendment to provide the
identifying information specified in
§1720.6.

§1720.8 Decision to grant or deny
requests for amendment of individual
records.

(a) Notification procedures. Within 10
business days following receipt of a
request for amendment of records, the
Privacy Act Officer shall send a written
acknowledgment of receipt to the
requesting individual. As soon as
reasonably possible, normally within 30
business days from the receipt of the
request for amendment, the Privacy Act
Officer shall send a written notification
to the individual that informs him/her
of the decision to grant or deny, in
whole or in part, the request for
amendment.

(b) Amendment procedures. If the
request is granted, in whole or in part,
the requested amendment shall be made
to the subject record. A copy of the
amended record shall be provided to all
prior recipients of the subject record in
accordance with § 1720.12(b).

(c) Denial procedures. If the request is
denied, in whole or in part, the Privacy
Act Officer shall include in the written
notification the reasons for the denial
and an explanation of the right to appeal
the denial, as set forth in §1720.9.

§1720.9 Appeals of the initial decision to
deny access to or amendment of individual
records.

Any individual may appeal the initial
denial, in whole or in part, of a request
for access to or amendment of his/her
record. To appeal, the individual must
submit a written appeal, within 30
business days following receipt of
written notification of denial, to the
Privacy Act Appeals Officer, Office of
Federal Housing Enterprise Oversight,
1700 G Street, NW., Fourth Floor,
Washington, DC 20552. Both the
envelope and the appeal request should
be marked “‘Privacy Act Appeal.” The
appeal should include—

(a) The information specified for
requests for access in §1720.3(b)(3) or
for requests for amendment in §1720.7,
as appropriate;

(b) A copy of the initial denial notice;
and

(c) Any other relevant information for
consideration by the Privacy Act
Appeals Officer.

§1720.10 Decision to grant or deny
appeals.

(a) Notification of decision. Within 30
business days following receipt of the
appeal, the Privacy Act Appeals Officer
shall send a written notification of the
decision to grant or deny to the
individual making the appeal. The
Privacy Act Appeals Officer may extend
the 30-day notification period for good
cause. If the time period is extended, the
Privacy Act Appeals Officer shall
inform in writing the individual making
the appeal of the reason for the
extension and the expected date of the
final decision.

(b) Appeal granted. If the appeal for
access is granted, in whole or in part,
the Privacy Act Appeals Officer shall
provide the individual with reasonable
time to inspect the requested records at
OFHEO during normal business hours
or mail a copy of the requested records
to the individual. If the appeal for
amendment is granted, in whole or in
part, the requested amendment shall be
made. A copy of the amended record
shall be provided to all prior recipients
of the subject record in accordance with
§1720.12(b).

(c) Appeal denied. If the Privacy Act
Appeals Officer denies, in whole or in
part, the appeal for access or
amendment, he/she shall include in the
written notification of the reasons for
the denial an explanation of the right to
seek judicial review of the final
decision, and, with respect to an appeal
for amendment, the right to submit a
statement of disagreement under
paragraph (d) of this section.
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(d) Statements of disagreement and
explanation. (1) Upon receipt of a
decision to deny, in whole or in part,
the appeal for amendment of records,
the individual may file a statement with
the Privacy Act Appeals Officer that sets
forth his/her reasons for disagreeing
with the decision. The Privacy Act
Appeals Officer shall attach the
statement of disagreement to the record
that is the subject of the request for
amendment. In response to the
statement of disagreement, the Privacy
Act Appeals Officer has the discretion
to prepare a statement that explains why
the requested amendment was not
made. If prepared, the statement of
explanation shall be attached to the
subject record and a copy of the
statement provided to the individual
who filed the statement of disagreement.

(2) The Privacy Act Appeals Officer
shall provide a copy of any statement of
disagreement, and may provide any
statement of explanation, to prior
recipients of the subject record in
accordance with §1720.12(b).

(e) Right to judicial review. If OFHEO
does not comply with the notification
procedures under paragraph (a) of this
§1720.10 with respect to an appeal for
amendment of records, the appealing
individual may bring a civil action
against OFHEO in the appropriate
district court of the United States, as
provided for under 5 U.S.C.
552a(g)(1)(A) and 552a(g)(5) before
receiving the written notification of the
decision.

§1720.11 Disclosure of individual records
to other persons or agencies.

(a) OFHEO may disclose a record to
a person or agency other than the
individual about whom the record
pertains only under one or more of the
following circumstances:

(1) If requested and authorized in
writing by the individual.

(2) With the prior written consent of
the individual.

(3) If such disclosure is required
under the Freedom of Information Act.
(4) For a routine use, as defined in
§1720.2, with respect to a designated

system of records as described by
OFHEQ in its notice of systems of
records published in the Federal
Register.

(5) Pursuant to the order of a court of
competent jurisdiction.

(6) To the following persons or
agencies—

(i) Officers and employees of OFHEO
who have a need for the record in the
performance of their duties;

(ii) The Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity

pursuant to the provisions of title 13 of
the United States Code;

(iii) A recipient who has provided
OFHEO with advance, adequate written
assurance that the record will be used
solely as a statistical research or
reporting record, and the record is to be
transferred in a form that is not
individually identifiable;

(iv) The National Archives and
Records Administration as a record
which has sufficient historical or other
value to warrant its continued
preservation by the U.S. Government, or
for evaluation by the Archivist of the
United States to determine whether the
record has such value;

(v) An agency or an instrumentality of
any governmental jurisdiction within or
under the control of the United States
for a civil or criminal law enforcement
activity if the activity is authorized by
law, and if the head of the agency or
instrumentality has made a written
request to OFHEO specifying the
particular portion of the record desired
and the law enforcement activity for
which the record is sought;

(vi) A person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if,
concurrently with such disclosure,
notification is transmitted to the last
known address of the individual to
whom the record pertains;

(vii) Either House of Congress, or, to
the extent of matter within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress, or subcommittee
of any such joint committee;

(viii) The Comptroller General, or any
of his/her authorized representatives, in
the course of the performance of the
duties of the General Accounting Office;
or

(ix) A consumer reporting agency in
accordance with 31 U.S.C. 3711(e).

(b) Before a record is disclosed to
other persons or agencies under
paragraph (a)(1) or (2) of this section,
the identifying information specified in
§1720.6 may be required.

§1720.12 Accounting of disclosures.

(a) OFHEO shall keep an accurate
accounting of the date, nature, and
purpose of each disclosure of a record,
and the name and address of each
person or agency to whom a disclosure
was made under § 1720.11, except for
disclosures made under § 1720.11(a)(3)
or (a)(6)(i). OFHEO shall retain such
accounting for at least 5 years or the life
of the record, whichever is longer, after
the disclosure for which the accounting
was made.

(b) When a record has been amended,
in whole or in part, or when a statement

of disagreement has been filed, a copy
of the amended record and any
statement of disagreement must be
provided, and any statement of
explanation may be provided, to all
prior and subsequent recipients of the
affected record whose identities can be
determined pursuant to the disclosure
accountings required under paragraph
(a) of this section.

§1720.13 Requests for accounting of
disclosures.

(a) Any individual may request an
accounting of disclosures of records
about him/her for which an accounting
is required to be maintained under
§1720.12(a) by submitting a written
request to the Privacy Act Officer, Office
of Federal Housing Enterprise
Oversight, 1700 G Street, NW., Fourth
Floor, Washington, DC 20552. Before
processing the request, the Privacy Act
Officer may require that the individual
provide the identifying information
specified under §1720.6.

(b) The Privacy Act Officer shall make
available the accounting of disclosures
required to be maintained under
§1720.12, except for an accounting
made under §1720.11(a)(6)(Vv).

§1720.14 Fees.

OFHEO shall not charge any fees for
providing a copy of any records,
pursuant to a request for access under
this part.

§1720.15 Preservation of records.

OFHEO shall preserve all
correspondence relating to the written
requests it receives and all records
processed pursuant to such requests
under this part, in accordance with the
records retention provisions of General
Records Schedule 14, Informational
Services Records. OFHEO shall not
destroy records that are subject to a
pending request for access, amendment,
appeal, or lawsuit pursuant to the
Privacy Act.

§1720.16 Rights of parents and legal
guardians.

For purposes of this part, a parent of
any minor or the legal guardian of any
individual who has been declared to be
incompetent due to physical or mental
incapacity or age by a court of
competent jurisdiction may act on
behalf of the individual.

§1720.17 Penalties.

The Privacy Act (5 U.S.C. 552a(i)(3))
makes it a misdemeanor, subject to a
maximum fine of $5,000, to knowingly
and willfully request or obtain any
record concerning an individual from
OFHEO under false pretenses.
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Dated: February 12, 1998.
Mark A. Kinsey,
Acting Director.
[FR Doc. 98-4452 Filed 2—20-98; 8:45 am]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25
[Docket No. 29147, Amdt. No. 25-94]
Transport Category Airplanes,

Technical Amendments and Other
Miscellaneous Corrections

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment corrects a
number of errors in the safety standards
for transport category airplanes. None of
the changes are substantive in nature,
and none will impose any additional
burden on any person.

EFFECTIVE DATE: March 25, 1998.

FOR FURTHER INFORMATION CONTACT:
Gary L. Killion, Manager, Regulations
Branch, ANM-114, Transport Airplane
Directorate, Aircraft Certification
Service, FAA, 1601 Lind Ave. S.W.,
Renton, Washington 98055-4056;
telephone (425) 227-2114.
SUPPLEMENTARY INFORMATION:

Background

A number of unrelated errors in the
safety standards for transport category
airplanes have been brought to the
attention of the FAA. Some are due to
inadvertent omissions or other editing
errors; others are simply typographical
or printing errors. This final rule
amends part 25 to correct those errors.
None of the corrections are substantive
in nature, and none will impose any
additional burden on any person.

Discussion

Subpart B of part 25, which contains
flight requirements, incorporates a
number of miscellaneous printing
errors. Section 25.107 contains two such
errors concerning the symbols used to
denote specific airspeeds. Section
25.111(a) contains an erroneous
reference to §25.121(f) in lieu of
§25.121(c), and § 25.111(d)(4) contains
a misspelled word. The heading of
§25.119 refers to the singular “engine”
rather than the plural “engines”.
Section 25.233 contains an
inappropriate sentence break. All of
those errors are corrected herewith.

Part 25 was amended by Amendment
25-86 (61 FR 5218, February 9, 1996) to

incorporate revised discrete gust load
design requirements. As printed in the
Federal Register, the introductory
paragraph of 8 25.349(a) incorrectly
reads, “* * * principal masses
furnishing the reaching inertia forces.”
This phrase is corrected to read, * * *
principal masses furnishing the reacting
inertia forces.”

Part 25 was amended by Amendment
25-91 (62 FR 40702, July 29, 1997) to
incorporate revised structural loads
requirements for transport category
airplanes. Due to an editing error
associated with that amendment,
§25.481(a)(3) is worded as a sentence
rather than a prepositional phrase
continuing the text of paragraph (a).
That error is corrected by removing the
word “is”” from § 25.481(a)(3).

Part 25 was amended by Amendment
25-88 (61 FR 57946, November 8, 1996)
to adopt a number of changes
concerning the type and number of
passenger emergency exits in transport
category airplanes. Due to inadvertent
editing errors, existing requirements
concerning flightcrew emergency exits
and the distance between passenger
emergency exits were omitted from
§25.807. That section is hereby
amended to correct those omissions.
This amendment places no additional
burden on any persons because the
operators of such airplanes are required
to comply in any event by
corresponding standards in parts 121
and 135.

Prior to the adoption of Amendment
25-56 (47 FR 58489, December 30,
1982), §25.832(a)(2) specified a
maximum cabin ozone concentration of
0.1 parts per million by volume under
specified conditions. Although
unrelated to that amendment, a printing
error was introduced shortly thereafter
in §225.832(a)(2). As a result of that
error, subsequent printings of part 25
have specified a maximum
concentration of 0.01 parts per million
by volume. Also the lead-in paragraph
of § 25.832(a) was inadvertently
changed to read, “* * * shown now to
exceed—"in lieu of “* * * shown not
to exceed—.”” Section 25.832 is hereby
amended to correct both of those
printing errors.

Prior to the adoption of Amendment
25-40, §25.903(c) specified that each
component of the stopping and
restarting system on the engine side of
the firewall that might be exposed to fire
must be at least fire-resistant. It was
recognized then that the benefits of
requiring the components of the
restarting system to be fire-resistant
were slight because an engine could
seldom be restarted safely following a
fire in that engine. Amendment 25-40,

therefore, removed the words “‘and
restarting” from § 25.903(c). Although
this change was adopted and published
appropriately in the Federal Register
(42 FR 15042, March 17, 1977), it has
never appeared in subsequent printings
of part 25. This misprint is, therefore,
corrected by omitting the words “and
restarting” as intended by Amendment
25-40.

Prior to 1968, the oil tanks of
transport category airplanes type
certificated under the provisions of part
25 of the Federal Aviation Regulations
(FAR) were required to be constructed
of fireproof materials. In contrast, those
in smaller general aviation airplanes
type certificated under the provisions of
part 23 were, and still are, permitted to
be constructed of materials that are only
fire resistant. This difference was in
recognition of the relatively small
quantity of oil that can be carried in the
integral sumps of the reciprocating
engines typically used in the latter
airplanes, the fact that the oil sump
serves as a heat sink in dissipating heat
from a fire near the sump, and the fact
that the cooling airflow around a
reciprocating engine will direct flames
away from the sump. During the late
1960s, two applicant each proposed to
replace the troublesome existing engines
in de Havilland DH.114 Heron transport
category airplanes with then modern
reciprocating engines. Although large
enough to be transport category
airplanes, the Herons incorporated four
engines comparable in size and power
ratings to the engines typically used in
twin-engine part 23 airplanes. Because
they were designed primarily for
installation in part 23 airplanes, the
replacement engines proposed by both
applicants incorporated integral oil
sumps that were not constructed of
fireproof materials. Replacing the
integral sumps of those engines with
fireproof sumps would have imposed an
undue burden with no commensurate
safety improvement. Part 25 was,
therefore, amended (Amendment 25-19,
33 FR 15410, October 17, 1968) to
permit the installation of reciprocating
engines having non-fireproof integral oil
sumps of not more than a specified
quantity. As a result of this amendment,
an erroneous reference to § 25.1013(a)
was introduced in § 25.1185(a). Section
25.1185(a) is, therefore, amended to
refer correctly to §25.1183(a) in lieu
§25.1013(a).

Part 1l of Appendix F contains criteria
for seat cushion flammability testing.
The last sentence of paragraph (a)(3) of
Part Il refers to “* * * the test specified
in §25.853(b) * * *.”” At the time the
paragraph was written the reference was
correct; however, the material contained
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in §25.853(b) has since been moved to
§25.853(c). Paragraph (a)(3) of Part Il of
Appendix F is, therefore, amended to
refer correctly to § 25.853(c).

Regulatory Evaluation

There are no quantifiable costs of
benefits attributable to this final rule
since each change is a non-substantive
correction that will impose no
additional burden on any person. A full
regulatory evaluation is, therefore, not
required.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(FRA) was enacted by Congress to
ensure that small entities are not
unnecessarily and disproportionately
burdened by government regulations.
The RFA requires agencies to review
rules which may have ‘““a significant
economic impact on a substantial
number of small entities. This final rule
will have no economic impact,
significant or otherwise, because it
makes only non-substantive corrections
of errors.

International Trade Impact Assessment

Recognizing that regulations that are
nominally domestic in nature often
affect international trade, the Office of
Management and Budget directs Federal
Agencies to assess whether or not a rule
or regulation would affect any trade-
sensitive activity. This final rule will
have no effect, positive or negative, on
international trade since it makes only
non-substantive corrections of errors.

Federalism Implications

The changes adopted herein will not
have a substantial direct effect on the
states, on the relationship between the
national government and the states, or
on the distribution of power or
responsibilities among the various
levels of government. It is, therefore,
determined in accordance with
Executive Order 12612 that this final
rule will not have significant federalism
implications to warrant the preparation
of a Federalism Assessment.

International Compatibility

The FAA has reviewed the
corresponding regulations of the
International Civil Aviation
Organization regulations, where they
exist, and those of the European Joint
Aviation Authorities (JAA). The FAA
has identified no differences in these
amendments and the foreign
regulations. Some of the errors were, in
fact, brought to the attention of the FAA
by JAA representatives.

Good Cause Justification for Immediate
Adoption

This amendment is needed to make
editorial corrections in part 25. In view
of the need to expedite these changes,
and because the amendment is editorial
in nature and would impose no
additional burden on the public, | find
that notice and opportunity for public
comment before adopting this
amendment are unnecessary.

Conclusion

The FAA has determined that this
final rule imposes no additional burden
on any person. Accordingly, it has been
determined that the action (1) is not a
significant rule under Executive Order
12866 and (2) is not a significant rule
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979).

List of Subjects in 14 CFR Part 25
Aircraft, Aviation safety.
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration (FAA)
amends 14 CFR part 25 as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g) 40113, 44701,
44702 and 44704.

§25.107 [Amended]

2.In §25.107, paragraph (a)(1),
remove “VucG’” and add “Vucs,” in its
place; and in paragraph (e), remove
“VR” and add “Vg,” in its place.

§25.111 [Amended]

3.1n 825.111, paragraph (a), remove
“§25.121(f)” and add “§25.121(c)” in
its place.

§25.119 [Amended]

4. In the heading of §25.119, remove
the word “engine” and add “‘engines” in
its place.

§25.233 [Amended]

5. In §25.233, paragraph (a), remove
“., At” and add “at” in its place.
§25.349 [Amended]

6. In §25.349, introductory paragraph,
remove the words “‘reaching inertia
fores”” and add “‘reacting inertia forces”
in its place.

§25.481 [Amended]

7. In §25.481, paragraph (a)(3),
remove the word *is”.

8. Section 25.807 is amended by
adding a new paragraph (f)(4) and new
paragraph (j) to read as follows:

§25.807 Emergency exits

* * * * *
(f)***

(4) For an airplane that is required to
have more than one passenger
emergency exit for each side of the
fuselage, no passenger emergency exit
shall be more than 60 feet from any
adjacent passenger emergency exit on
the same side of the same deck of the
fuselage, as measured parallel to the
airplane’s longitudinal axis between the
nearest edges.

* * * * *

(i) Flightcrew emergency exits. For
airplanes in which the proximity of
passenger emergency exits to the
flightcrew area does not offer a
convenient and readily accessible
means of evacuation of the flightcrew,
and for all airplanes having a passenger
seating capacity greater than 20,
flightcrew exits shall be located in the
flightcrew area. Such exits shall be of
sufficient size and so located as to
permit rapid evacuation by the crew.
One exit shall be provided on each side
of the airplane; or, alternatively, a top
hatch shall be provided. Each exit must
encompass an unobstructed rectangular
opening of at least 19 by 20 inches
unless satisfactory exit utility can be
demonstrated by a typical crewmember.

§25.832 [Amended]

9. In §25.832, paragraph (a), remove
the word “now’” and add the word
“not” in its place, and in paragraph
(a)(2) remove ““0.01” and add *0.1” in
its place.

§25.903 [Amended]

10. In §25.903, paragraph (c), remove
the words *‘and restarting” from the
second sentence.

§25.1185 [Amended]

11. In §25.1185, paragraph (a),
remove ““§25.1013(a)” and add
*8§25.1183(a)” in its place.

Appendix F to Part Il [Amended]

12. In Appendix F, Part 1, in
paragraph (a)(3), remove ‘8§ 25.853(b)”’
and add '8 25.853(c)” in its place.
Donald P. Byrne,

Assistant Chief Counsel for Regulations.
[FR Doc. 98-4162 Filed 2—20-98; 8:45 am]
BILLING CODE 4910-13-M



Federal Register/Vol. 63, No. 35/Monday, February 23, 1998/Rules and Regulations

8849

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-75-AD; Amendment
39-10353; AD 98-04-42]

RIN 2120-AA64
Airworthiness Directives; Grumman
Model TS—2A Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Grumman Model TS—
2A series airplanes, that requires
revising the Airplane Flight Manual
(AFM) to modify the limitation that
prohibits positioning the power levers
below the flight idle stop during flight,
and to add a statement of the
consequences of such positioning of the
power levers. This amendment is
prompted by incidents and accidents
involving airplanes equipped with
turboprop engines in which the ground
propeller beta range was used
improperly during flight. The actions
specified by this AD are intended to
prevent loss of airplane controllability,
or engine overspeed and consequent
loss of engine power, caused by the
power levers being positioned below the
flight idle stop when the airplane is in
flight.

EFFECTIVE DATE: March 30, 1998.
ADDRESSES: Information pertaining to
this rulemaking action may be examined
at the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Frank Hoerman, Aerospace Engineer,
Flight Test Branch, ANM-160L, FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712; telephone (562) 527—
5371; fax (562) 625-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Grumman Model
TS—2A series airplanes was published
in the Federal Register on December 9,
1997 (62 FR 64780). That action
proposed to require revising the
Limitations Section of the Airplane
Flight Manual (AFM) to modify the
limitation that prohibits positioning of
the power levers below the flight idle
stop while the airplane is in flight, and

adds a statement of the consequences of
positioning the power levers below the
flight idle stop while the airplane is in
flight.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Interim Action

This is considered interim action
until final action is identified, at which
time the FAA may consider further
rulemaking.

Cost Impact

The FAA estimates that 1 airplane of
U.S. registry will be affected by this AD,
that it will take approximately 1 work
hour per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the cost impact of the
AD on the single U.S. operator is
estimated to be $60.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy

of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-04-42 Grumman: Amendment 39—
10353. Docket 97-NM-75-AD.

Applicability: All Model TS-2A series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability,
or engine overspeed and consequent loss of
engine power, caused by the power levers
being positioned below the flight idle stop
while the airplane is in flight, accomplish the
following:

(a) Within 30 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following statements.
This action may be accomplished by
inserting a copy of this AD into the AFM.

Positioning of power levers below the
flight idle stop while the airplane is in flight
is prohibited. Such positioning may lead to
loss of airplane control or may result in an
overspeed condition and consequent loss of
engine power.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
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FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
March 30, 1998.

Issued in Renton, Washington, on February
12, 1998.

Gilbert L. Thompson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-4248 Filed 2—20-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 98—NM-30-AD; Amendment
39-10352; AD 98-04-41]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737—200 and —300 Series
Airplanes Equipped With a Main Deck
Cargo Door Installed in Accordance
With Supplemental Type Certificate
SA2969S0O

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 737—
200 and —300 series airplanes. This
action requires repetitive inspections to
detect cracks in the hinge and lift
actuator box area of the main deck cargo
door and upper jamb of the fuselage;
and repair or replacement of any
cracked part with a new part having the
same part number. This amendment is
prompted by a report that, during a
periodic heavy maintenance check,
cracks were found in the upper jamb
area of the fuselage and in the main
deck cargo door. The actions specified
in this AD are intended to detect and
correct such cracking, which could
result in reduced structural integrity of
the main cargo door and/or fuselage,
and consequent loss or opening of the
main deck cargo door while the airplane

is in flight, or reduced controllability of
the airplane.
DATES: Effective March 10, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
April 24, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
30-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

Information concerning this
amendment may be obtained from or
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, Suite 450, Atlanta, Georgia
30349.

FOR FURTHER INFORMATION CONTACT:
Curtis Jackson, Aerospace Engineer,
Airframe and Propulsion Branch, ACE-
117A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, Suite 450, Atlanta, Georgia
30349; telephone (770) 703—6083; fax
(770) 703-6097.

SUPPLEMENTARY INFORMATION: The FAA
has received a report that, during a
periodic heavy maintenance check of a
Boeing Model 737-300 series airplane
equipped with a main deck cargo door
installed in accordance with
Supplemental Type Certificate
SA2969S0, cracks were found in the
upper jamb area of the fuselage and in
the main cargo door. The cracks were
between 0.50 inches and 2.35 inches in
length. The cause of such cracking is
unknown at this time. However, several
scenarios (e.g., improper cargo door
operations during loading and
unloading of cargo, and improper
fastener locations) are being examined
at this time to determine a possible
cause of the cracking.

Cracking in the upper jamb area of the
fuselage or in the main deck cargo door,
if not corrected, could result in reduced
structural integrity of the main deck
cargo door and/or fuselage, and
consequent loss or opening of the main
deck cargo door while the airplane is in
flight, or reduced controllability of the
airplane.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other Boeing Model 737-200
and —300 series airplanes, equipped
with a main deck cargo door installed in

accordance with Supplemental Type
Certificate SA2969S0, of the same type
design, this AD is being issued to detect
and correct cracking in the upper jamb
area of the fuselage and in the main
deck cargo door; such cracking could
result in reduced structural integrity of
the main deck cargo door and/or
fuselage, and consequent loss or
opening of the main deck cargo door
while the airplane is in flight, or
reduced controllability of the airplane.
This AD requires repetitive detailed
visual inspections to detect cracks in the
hinge and lift actuator box area of the
main deck cargo door and upper jamb
of the fuselage; and replacement of any
cracked part with a new part having the
same part number, or repair in
accordance with a method approved by
the FAA.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
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in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—NM-30-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket.

A copy of it, if filed, may be obtained
from the Rules Docket at the location
provided under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-04-41 Boeing: Amendment 39-10352.
Docket 98—-NM-30-AD.

Applicability: Model 737-200 and —300
series airplanes equipped with a main deck
cargo door installed in accordance with
Supplemental Type Certificate (STC)
SA2969S0; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking in the upper
jamb area of the fuselage and in the main
cargo door, which could result in reduced
structural integrity of the main cargo door
and/or fuselage, and consequent loss or
opening of the main cargo door while the
airplane is in flight, or reduced
controllability of the airplane, accomplish
the following:

(a) Within 10 days after the effective date
of this AD, and thereafter at intevals not to
exceed 600 flight cycles, perform a detailed
visual inspection to detect cracks in the
hinge and lift actuator box area of the main
deck cargo door and upper jamb of the
fuselage. Pay particular attention to the upper
frame of the fuselage and upper jamb frames
of the main deck cargo door, primary
longeron, and clips of the fuselage, primarily
in the hinge and lift actuator box area. If any
crack is detected, prior to further flight,
replace the cracked part with a new part
having the same part number, or repair in
accordance with a method approved by the
Manager, Atlanta Aircraft Certification Office
(ACO), FAA, small Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
March 10, 1998.

Issued in Renton, Washington, on February
12, 1998.

Gilbert L. Thompson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-4245 Filed 2—20-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 177
[Docket No. 97F-0336]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to change the
intrinsic viscosity specifications for the
poly(2,6-dimethyl-1,4-phenylene) oxide
resins intended for use in contact with
food from “‘not less then 0.40 deciliter
per gram” to “‘not less than 0.30
deciliter per gram’ as determined by
ASTM method D1243-79. This action is
in response to a petition filed by
General Electric Co.

DATES: Effective February 23, 1998.
Written objections and requests for a
hearing by March 25, 1998.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-215), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
August 14, 1997 (62 FR 43535), FDA
announced that a food additive petition
(FAP 7B4551) had been filed by General
Electric Co., One Lexan Lane, Mt.
Vernon, IN 47620-9364. The petition
proposed to amend the food additive
regulations in § 177.2460 Poly(2,6-
dimethyl-1,4-phenylene) oxide resins
(21 CFR 177.2460) to change the
intrinsic viscosity specifications for the
poly(2,6-dimethyl-1,4-phenylene) oxide
resins intended for use in contact with
food from “‘not less then 0.40 deciliter
per gram” to “‘not less than 0.30
deciliter per gram’ as determined by
ASTM method D1243-79.
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In the Federal Register of August 14,
1997 (62 FR 43535), the filing notice for
the petition stated that the action
resulting from the petition qualified for
a categorical exclusion under previous
21 CFR 25.24[(a)](9). Upon further
review, the agency determined that such
a categorical exclusion, which is based
on a technical change in a regulation, is
not appropriate for this proposed action
because the proposed amendment is not
simply a technical change.
Consequently, the agency considered
the environmental effects of this action.

FDA has evaluated data in the
petition supporting the chemical
identity of the additive and other
relevant material. The agency finds that
the petitioner has adequately
demonstrated that poly(2,6-dimethyl-
1,4-phenylene) oxide resins with an
intrinsic viscosity of not less than 0.30
deciliter per gram (dL/g), which
replaces the current intrinsic viscosity
of 0.40 dL/g meet the specifications and
extractive limitations for poly(2,6-
dimethyl-1,4-phenylene) oxide resins as
prescribed in 8 177.2460. Based on this
information, the agency concludes that:
(1) The proposed use of the additive is
safe, (2) the additive will achieve its
intended technical effect, and (3) the
regulations in § 177.2460 should be
amended as set forth in this document.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before March 25, 1998. File
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with

particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
part 177 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

§177.2460 [Amended]

2. Section 177.2460 Poly(2,6-
dimethyl-1,4-phenylene) oxide resins is
amended in the first sentence of
paragraph (c)(1) by removing “0.40’ and
adding in its place *0.30".

* * * * *
Dated: February 11, 1998.

L. Robert Lake,

Acting Director, Center for Food Safety and
Applied Nutrition.
[FR Doc. 98-4372 Filed 2—20-98; 8:45 am]

BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 178
[Docket No. 97F-0375]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the expanded safe use of phosphorous
acid, cyclic butylethyl propanediol,
2,4,6-tri-tert-butylphenyl ester, which
may contain up to 1 percent by weight
of triisopropanolamine, as an
antioxidant and/or stabilizer for olefin
copolymers intended for use in contact
with food. This action is in response to
a petition filed by General Electric Co.

DATES: The regulation is effective
February 23, 1998; written objections
and requests for a hearing by March 25,
1998.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-215), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
September 16, 1997 (62 FR 48665), FDA
announced that a food additive petition
(FAP 7B4553) had been filed by General
Electric Co., One Lexan Lane, Mt.
Vernon, IN 47620-9364. The petition
proposed to amend the food additive
regulations in § 178.2010 Antioxidants
and/or stabilizers for polymers (21 CFR
178.2010) to provide for the expanded
safe use of phosphorous acid, cyclic
butylethyl propanediol, 2,4,6-tri-tert-
butylphenyl ester, which may contain
up to 1 percent by weight of
triisopropanolamine, as an antioxidant
and/or stabilizer for olefin copolymers
complying with 21 CFR 177.1520(c),
items 3.1 and 3.2, intended for use in
contact with food.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive is safe and the additive will
achieve its intended technical effect.
Therefore, the regulations in §178.2010
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should be amended as set forth below.
In amending the regulation in
§178.2010, the agency updated the
reference to items 3.1 and 3.2 found in
§177.1520(c) to include the current
subparts listed for these items, i.e., 3.1a,
3.1b, 3.2a, and 3.2b.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this rule as announced in the notice of
filing for the petition. No new
information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

time on or before March 25, 1998, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in

between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

2. Section 178.2010 is amended in the
table in paragraph (b) by revising the
entry for ““Phosphorous acid, cyclic
butylethyl propanediol, 2,4,6-tri-tert-
butylphenyl ester” in item *‘3.”” under
the heading “‘Limitations’ to read as
follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.

Any person who will be adversely response to the regulation may be seen * * * * *
affected by this regulation may at any in the Dockets Management Branch (b) * * *
Substances Limitations
Phosphorous acid, cyclic butylethyl propanediol, 2,4,6-tri-tert- For use only:

butylphenyl ester (CAS Reg. No. 161717-32-4), which may contain

not more than 1 percent by weight of triisopropanolamine (CAS Reg.

No. 122-20-3).

3. At levels not to exceed 0.1 percent by weight of olefin copolymers
complying with 8177.1520(c) of this chapter, items 3.1a, 3.1b, 3.2a,
or 3.2b, having a density less than 0.94 grams per cubic centimeter,
in contact with food only of types IlI, IV, V, VI-A, VI-C, VII, VIII, and
IX and under conditions of use B, C, D, E, F, G, and H as described

thickness.

in Tables 1 and 2 of §176.170(c) of this chapter; provided that the
food-contact surface does not exceed 0.003 inch (0.076 mm) in

* *

Dated: February 2, 1998.
L. Robert Lake,

Acting Director, Center for Food Safety and
Applied Nutrition.

[FR Doc. 98-4530 Filed 2—20-98; 8:45 am]
BILLING CODE 4160-01-F

LIBRARY OF CONGRESS
36 CFR Part 701

[Docket No. LOC 98-2]

Policy on the Authorized Use of the
Library Name, Seal, or Logo

AGENCY: Library of Congress.
ACTION: Final regulation.

SUMMARY: The Library of Congress
issues this final regulation to insure that
the Library’s name, seal and logos are
used properly and in accordance with
the procedures set forth herein.

EFFECTIVE DATE: February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Elizabeth A. Pugh, General Counsel,
Office of the General Counsel, Library of
Congress, Washington, D.C. 20540—-
1050. Telephone No. (202) 707-6316.
SUPPLEMENTARY INFORMATION: The
purpose of this regulation is (1) To
assure that the Library of Congress is
properly and appropriately identified
and credited as a source of materials in
publications; (2) to assure that the name
or logo of the Library of Congress, or any
unit thereof, is used only with the prior
approval of the Librarian of Congress or
his designee; and (3) to assure that the
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seal of the Library of Congress is used
only on official documents or
publications of the Library.

List of Subjects in 36 CFR Part 701

Libraries, Seals and insignias.

In consideration of the foregoing the
Library of Congress amends 36 CFR part
701 to read as follows:

PART 701—PROCEDURES AND
SERVICES

1. The authority citation for part 701
continues to read as follows:

Authority: 2 U.S.C. 136.

Section 35 also issued under 2 U.S.C. 154,
179m; 18 U.S.C. 701, 709, 1017.

2. Section 701.35 is revised to read as
follows:

§701.35 Policy on the Authorized Use of
the Library Name, Seal, or Logo

(a) Purpose. The purpose of this part
is three-fold:

(1) To assure that the Library of
Congress is properly and appropriately
identified and credited as a source of
materials in publications.

(2) To assure that the name or logo of
the Library of Congress, or any unit
thereof, is used only with the prior
approval of the Librarian of Congress or
his designee; and

(3) To assure that the seal of the
Library of Congress is used only on
official documents or publications of the
Library.

(b) Definitions. (1) For the purposes of
this part, publication means any
tangible expression of words or thoughts
in any form or format, including print,
sound recording, television, optical
disc, software, online delivery, or other
technology now known or hereinafter
created. It includes the whole range of
tangible products from simple signs,
posters, pamphlets, and brochures to
books, television productions, and
movies.

(2) Internal Library publication means
a publication over which any unit of the
Library has complete or substantial
control or responsibility.

(3) Cooperative publications are those
in which the Library is a partner with
the publisher by terms of a cooperative
publishing agreement.

(4) Commercial publications are those
known or likely to involve subsequent
mass distribution, whether by a for-
profit or not-for-profit organization or
individual, which involve a cooperative
agreement. A commercial publication
can also include a significant number of
LC references and is also approved by
the LC office that entered into a formal
agreement. Noncommercial publications

are those which are produced by non-
commercial entities.

(5) Internet sites are those on-line
entities, both commercial and non-
commercial, that have links to the
Library’s site.

(6) Library logo refers to any official
symbol of the Library or any entity
thereof and includes any design
officially approved by the Librarian of
Congress for use by Library officials.

(7) Seal refers to any statutorily
recognized seal.

(c) Credit and Recognition Policy. (1)
The name *‘Library of Congress,” or any
abbreviation or subset such as
“Copyright Office” or ‘““Congressional
Research Service,” thereof, is used
officially to represent the Library of
Congress and its programs, projects,
functions, activities, or elements
thereof. The use of the Library’s name,
explicitly or implicitly to endorse a
product or service, or materials in any
publication is prohibited, except as
provided for in this part.

(2) The Library of Congress seal
symbolizes the Library’s authority and
standing as an official agency of the U.S.
Government. As such, it shall be
displayed only on official documents or
publications of the Library. The seal of
the Library of Congress Trust Fund
Board shall be affixed to documents of
that body as prescribed by the Librarian
of Congress. The seal of the National
Film Preservation Board shall be affixed
to documents of that body as prescribed
by the Librarian of Congress. Procedures
governing the use of any Library of
Congress logo or symbol are set out
below.

(3) Questions regarding the
appropriateness of the use of any
Library logos or symbols, or the use of
the Library’s name, shall be referred to
the Public Affairs Officer.

(4) Internal Publications. Each
internal Library publication shall
include a copy of an official Library logo
in a position, format, and location
suitable to the particular media
involved. The logo may be alone or in
addition to an approved unit or activity
logo, but shall be no less prominent
than any other logo used, except in the
cases of the Copyright Office, the
Congressional Research Service, and the
Center for the Book. Other exceptions to
this policy may be made only if a
written request is approved by the
Executive Committee member under
whose jurisdiction the publication falls.

(5) Cooperative Ventures. (i)
Individual, commercial enterprises or
non-commercial entities with whom the
Library has a cooperative agreement to
engage in cooperative efforts shall be
instructed regarding Library policy on

credit, recognition, and endorsement by
the officer or manager with whom they
are dealing.

(ii) Ordinarily, the Library logo
should appear in an appropriate and
suitable location on all cooperative
publications. The Library requires that a
credit line accompany reproductions of
images from its collections and reflect
the nature of the relationship such as
“published in association with * * *,

(iii) The size, location, and other
attributes of the logo and credit line
should be positioned in such a way that
they do not imply Library endorsement
of the publication unless such
endorsement is expressly intended by
the Library, as would be the case in
cooperative activities. Use of the Library
name or logo in any context suggesting
an explicit or implicit endorsement may
be approved in only those instances
where the Library has sufficient control
over the publication to make changes
necessary to reflect Library expertise.

(iv) Library officers working on
cooperative projects shall notify all
collaborators of Library policy in
writing if the collaboration is arranged
through an exchange of correspondence.
All uses of the Library of Congress’s
name, seal or logo on promotional
materials must be approved by the
Public Affairs Officer, in consultation
with the Office of the General Counsel,
in advance. A statement of Library
policy shall be incorporated into the
agreement if the terms of the
collaboration are embodied in any
written instrument, such as a contract or
letter of understanding. The statement
could read as follows:

NAME OF PARTNER recognizes the great
value, prestige and goodwill associated with
the name, “Library of Congress’ and any logo
pertaining thereto. NAME OF PARTNER
agrees not to knowingly harm, misuse, or
bring into disrepute the name or logo of the
Library of Congress, and further to assist the
Library, as it may reasonably request, in
preserving all rights, integrity and dignity
associated with its name. Subject to the
Library’s prior written approval over all
aspects of the use and presentation of the
Library’s name and logo, the NAME OF
PARTNER may use the name of the Library
of Congress in connection with publication,
distribution, packaging, advertising, publicity
and promotion of the , produced as a
result of this Agreement. The Library will
have fifteen (15) business days from receipt
of NAME OF PARTNER’S written request to
approve or deny with comment such requests
for use of its name or logo.

(5) Noncommercial Users. Library
officers assisting individuals who are
noncommercial users of Library
resources shall encourage them to
extend the customary professional
courtesy of acknowledging their sources
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in publications, including films,
television, and radio, and to use
approved credit lines.

(6) Each product acquired for resale
by the Library that involves new
labeling or packaging shall bear a
Library logo and shall contain
information describing the relevance of
the item to the Library or its collections.
Items not involving new packaging shall
be accompanied by a printed
description of the Library and its
mission, with Library logo, as well as
the rationale for operating a gift shop
program in a statement such as,
“Proceeds from gift shop sales are used
to support the Library collections and to
further the Library’s educational
mission.”

(7) Electronic Users. Links to other
sites from the Library of Congress’s site
should adhere to the Appropriate Use
Policy for External Linking in the
Internet Policies and Procedures
Handbook. Requests for such linkage
must be submitted to the Public Affairs
Office for review and approval.

(8) Office Systems Services shall make
available copies of the Library seal or
logo in a variety of sizes and formats,
including digital versions, if use has
been approved by the Public Affairs
Officer, in consultation with the Office
of General Counsel.

(9) Each service unit head shall be
responsible for devising the most
appropriate way to carry out and
enforce this policy in consultation with
the General Counsel and the Public
Affairs Officer.

(e) Prohibitions and Enforcement. (1)
All violations, or suspected violations,
of this part, shall be reported to the
Office of the General Counsel as soon as
they become known. Whoever, except as
permitted by laws of the U.S., or with
the written permission of the Librarian
of Congress or his designee, falsely
advertises or otherwise represents by
any device whatsoever that his or its
business, product, or service has been in
any way endorsed, authorized, or
approved by the Library of Congress
shall be subject to criminal penalties
pursuant to law.

(2) Whenever the General Counsel has
determined that any person or
organization is engaged in or about to
engage in an act or practice that
constitutes or will constitute conduct
prohibited by this part or a violation of
any requirement of this part, the General
Counsel shall take whatever steps are
necessary, including seeking the
assistance of the U.S. Department of
Justice, to enforce the provisions of the
applicable statutes and to seek all means
of redress authorized by law, including
both civil and criminal penalties.

Dated: January 30, 1998.
James H. Billington,
The Librarian of Congress.
[FR Doc. 98-3860 Filed 2—20-98; 8:45 am]
BILLING CODE 1410-10-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL147-1a, IL156-1a; FRL-5965-1]

Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On January 23, 1996, and
January 9, 1997, the State of Illinois
submitted to EPA two site-specific State
Implementation Plan (SIP) revision
requests for Solar Corporation’s (Solar)
manufacturing facility located in
Libertyville, Lake County, Illinois. The
January 23, 1996, request seeks to revise
the State’s Volatile Organic Material
(VOM) Reasonably Available Control
Technology (RACT) requirements
applicable to certain Solar adhesive
operations. The January 9, 1997, request
seeks to grant a temporary variance from
VOM RACT requirements applicable to
Solar’s automotive plastic parts coating
operations. In this action, EPA is
approving the above requested SIP
revisions through a ““direct final
rulemaking;” the rationale for this
approval is discussed below.

DATES: This final rule is effective April
24,1998 unless adverse written
comments are received by March 25,
1998. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Written comments can be
mailed to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), Air and
Radiation Division, U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois, 60604.

Copies of the SIP revision request and
Technical Support Document (TSD) for
this rulemaking action are available for
inspection at the following address: (It
is recommended that you telephone
Mark J. Palermo at (312) 886-6082,
before visiting the Region 5 office.) U.S.
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois, 60604.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Environmental

Protection Specialist, Air Programs
Branch (AR-18J) at (312) 886-6082.
SUPPLEMENTARY INFORMATION:

I. Background

On November 15, 1990, Congress
enacted amendments to the 1977 Clean
Air Act (Act); Public Law 101-549, 104
Stat. 2399, codified at 42 U.S.C. 7401-
7671q. Section 182(b)(2) of the Act
requires States to adopt RACT rules
covering ‘““major sources’ not already
covered by a Control Techniques
Guideline (CTG) for all areas classified
moderate nonattainment for ozone or
above.! The Chicago ozone
nonattainment area (Cook, DuPage,
Kane, Lake, McHenry, Will Counties
and Aux Sable and Goose Lake
Townships in Grundy County and
Oswego Township in Kendall County) is
classified as *‘severe” nonattainment for
ozone, and therefore is subject to the
Act’s non-CTG RACT requirement.

Under section 182(d) of the Act,
sources located in severe ozone
nonattainment areas are considered
“major sources” if they have the
potential to emit 25 tons per year or
more of VOM.2 Solar’s Libertyville
facility has the potential to emit more
than 25 tons of VOM per year, and
therefore is subject to RACT
requirements.

I1. Solar Operations

Solar owns and operates a facility in
Libertyville, Illinois which produces
custom-made, fabric covered and/or
painted plastic decorative components
for manufacturers of automobiles and
electronic home and office products.
The decorative components produced
by Solar for the home and office
electronics industry include speaker
grilles for stereos and televisions,
pressure-formed thermoplastic back
enclosures for large-screen and
projection television sets, and other
decorative molded parts and fabric
wrapped subassemblies. Solar’s
automotive interior products include
speaker grilles, vinyl- and fabric-clad
door trim components, injection molded
decorative assemblies, seating trim

1 A definition of RACT is cited in a General
Preamble-Supplement published at 44 FR at 53761
(September 17, 1979). RACT is defined as the
lowest emission limitation that a particular source
is capable of meeting by the application of control
technology that is reasonably available, considering
technological and economic feasibility. CTGs are
documents published by EPA which contain
information on available air pollution control
techniques and provide recommendations on what
the EPA considers the “presumptive norm” for
RACT. Sources which are not covered by a CTG are
called “non-CTG” sources.

2VOM, as defined by the State of Illinois, is
identical to “Volatile Organic Compounds” (VOC),
as defined by EPA.
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component, and electronic
subassemblies.

I11. Non-CTG Adhesives Adjusted
Standard

A. Existing SIP Requirements

On October 21, 1993, and March 4,
1994, the State of Illinois submitted
RACT rules covering major non-CTG
sources in the Chicago severe ozone
nonattainment area, which includes
subparts PP, QQ, RR, TT, and UU of Part
218 of the 35 Illinois Administrative
Code (IAC), as a revision to the Illinois
SIP. The SIP revision was approved by
EPA on October 21, 1996 (61 FR at
54556). Prior to Illinois’ non-CTG rule
adoption, the State’s RACT rules did not
apply to Solar because the facility’s
emissions were below the rules’
applicability threshold of 100 TPY or
more of VOM. Pursuant to section
182(b), the State lowered the
applicability threshold to include as
major sources all sources with a
potential to emit 25 TPY or more VOM.
Solar, which had not been affected by
the 100 ton RACT rules, became subject
to the 25 ton RACT rules.

Among the non-CTG rule provisions
Solar became subject to is subpart PP,
which contains VOM control
requirements for miscellaneous
fabricated product manufacturing
processes. Under subpart PP, Solar
would be required either to use
adhesives which do not exceed 3.5
pounds of VOM per gallon (Ibs VOM/
gallon) as-applied, or to operate
emission capture and control techniques
which achieve an overall reduction in
uncontrolled VOM emissions of at least
81 percent (%). Subpart PP is based
upon requirements promulgated under
the Chicago VOC Federal
Implementation Plan (FIP). In
developing the FIP, the EPA used
information from existing coating CTGs
and the State and EPA’s regulatory
experience to establish the 3.5 Ibs VOM/
gallon limitation for non-CTG coating
operations.

B. Solar Adjusted Standard

On February 28, 1995, Solar and the
Illinois Environmental Protection
Agency (IEPA) filed a joint petition for
an adjusted standard with the Illinois
Pollution Control Board (Board). The
adjusted standard petition requested
that Illinois relax the stringency of the
VOM limit for Solar’s adhesive
application from 3.5 Ibs VOM/gallon as-
applied, to 5.75 Ibs VOM/gallon as-
applied.

In its petition, Solar noted that the
technical support for the non-CTG
limitation promulgated under the

Chicago FIP and adopted by Illinois did
not take into account the necessary
characteristics of adhesives used to
adhere fabric to plastic parts for the
home entertainment and auto industry,
which is Solar’s specific industry.
Further, Solar justified the rule
relaxation based upon its own technical
support demonstrating that the 3.5 Ibs
VOM/limit is technically and
economically infeasible, and that a 5.75
Ibs VOM/gallon limit for its adhesive
operations is RACT for the facility.

A public hearing on the adjusted
standard petition was held on July 18,
1995, in Libertyville, Illinois. On July
20, 1995, the Board adopted a Final
Opinion and Order, AS 94-2, granting
the adjusted standard requested by
Solar. The adjusted standard also
became effective on July 20, 1995. On
August 14, 1995, the IEPA filed a
motion to modify the final Board Order.
On September 1, 1995, Solar filed a
response to the IEPA’s motion to
modify. On September 7, 1995, the
Board adopted the IEPA’s proposed
changes to the final opinion, noting that
the language of the July 20, 1995,
opinion would not be affected. The
IEPA formally submitted the adjusted
standard for Solar on January 23, 1996,
as a site-specific revision to the Illinois
SIP for ozone.

C. Criteria for Evaluating Adjusted
Standard

The EPA has identified VOC control
levels in its CTGs and non-CTG control
evaluations that it presumes to
constitute RACT for various categories
of sources. However, case-by-case RACT
determinations may be developed that
differ from EPA’s presumptive norm.
The EPA will approve these RACT
determinations as long as a
demonstration is made that they satisfy
the Act’s RACT requirements based on
adequate documentation of the
economic and technical circumstances
of the particular sources being
regulated. To make this demonstration,
it must be shown that the current SIP
requirements do not represent RACT
because pollution control technology
necessary to reach the requirements is
not and cannot be expected to be
reasonably available. The EPA will
determine on a case-by-case basis
whether this demonstration has been
made, taking into account all the
relevant facts and circumstances
concerning each case. A demonstration
must be made that reasonable efforts
were taken to determine and adequately
document the availability of complying
coatings or other kinds of controls, as
appropriate. If it is conclusively
demonstrated that complying low-

solvent coatings are unavailable, the
EPA would consider an alternative
RACT determination based on the
lowest level of VOM control technically
and economically feasible for the
facility.

D. Solar’s Efforts To Meet the Non-CTG
SIP Requirement

To comply with the 3.5 Ibs VOM/
gallon non-CTG SIP requirement, Solar
investigated reformulation of adhesives,
water-based adhesives, alternatives to
adhesives, and catalytic oxidation add-
on control. In testing adhesive
technologies, Solar attempted to meet
the 3.5 Ibs VOM/gallon SIP limit while
meeting customer aesthetic and
environmental performance
specifications. Solar’s customers require
the company to conduct various tests on
its products to determine whether the
fabric bonds withstand a wide variety of
temperatures and humidities which the
products will be subject to during
shipment and actual use.

Solar’s adhesive supplier attempted to
reformulate the adhesives it sells to
Solar to bring the adhesives into
compliance, and was able to increase
the solids content of Solar’s primary
adhesive from 20% to 30%, thereby
reducing the VOM content from 6.02 Ibs
VOM/gallon to 5.49 Ibs VOM/gallon.
The supplier, however, determined that
further reduction could not be achieved
without increasing the solids content to
50%, which would result in an adhesive
so viscous that it could not be applied
with either a manual gun or auto-spray.
Solar also investigated partially
reformulating Solar’s primary adhesive
using acetone, which resulted in the
adhesive drying too fast before the fabric
could be properly adhered to the plastic.
In addition to trying adhesive
reformulation, Solar and its adhesive
supplier conducted major test trials of
several two-component water-based
adhesives. However, the testing showed
that the adhesives set too quickly,
which was unacceptable given that
Solar’s process requires repeated
repositioning of fabric to ensure the
proper tautness of the fabric on each
plastic part.

The January 1996 State submittal also
provides documentation of Solar’s
contacts with two other adhesive
suppliers to determine whether they
could offer low-emitting adhesives to
Solar which would both meet the 3.5 Ibs
VOM/gallon limit, as well as meet the
performance specifications of Solar’s
customers. However, according to the
State submittal, these suppliers did not
offer adhesives which would meet the
performance specifications of Solar’s
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customers in the majority of its adhesive
operations.

After EPA received the January 1996
submittal, EPA requested that IEPA and
Solar analyze whether Solar can use the
adhesives or techniques of two
California companies in compliance
with South Coast Air Quality
Management District adhesive limits,
James B. Lansing (JBL) and Fleetwood
Motor Homes (Fleetwood). IEPA
submitted subsequent documentation
onJuly 23, 1997, indicating that Solar
cannot use the adhesives used at the
California JBL and Fleetwood plants
because the plants have distinguishable
products and processes involving
different adhesive bonding requirements
than that of Solar.

Besides seeking compliant adhesives,
Solar has tried adhesiveless processes as
an alternative to adhesives by
conducting test trials with sonic
welding and use of a heat plate. Solar
was unsuccessful with sonic welding
because of the curved surfaces of many
of its plastic components. However,
Solar was somewhat successful with the
heat plate technique and now uses a
heat plate to bond cloth to about 20%
of the plastic parts it produces. Yet,
Solar cannot use the hot plate technique
in more operations because for this
technique to be feasible, the plastic part
must have sufficient cross section to
withstand the heat generated in
bonding.

As for add-on controls, Solar
investigated catalytic oxidation as a
means of achieving 81% capture and
control of VOM emission from the
manual spray booths and auto-spray
machines. Radian Corporation’s
consultants examined Solar’s operations
estimated costs for catalytic oxidation
control to be $25,000 and $10,000 per
ton for the manual spray guns and auto-
spray machines, respectively. Solar
contends that these costs are
economically unreasonable for the
facility.

E. EPA Analysis of Solar’s Adjusted
Standard

Based on the information and
technical support IEPA provided in its
submittal, the EPA finds that the non-
CTG SIP requirements are not
technically or economically feasible for
the Solar Libertyville facility’s adhesive
process, and that a limit of 5.75 Ibs
VOM/gallon limit on adhesive content
is RACT for the facility. For a more
detailed analysis of this SIP revision,
please refer to the TSD available from
the Region 5 office listed above.

IV. Variance for Automotive Plastic
Parts Coating Limit

A. Existing SIP Requirements

On October 26, 1995, EPA approved
Ilinois RACT regulations covering
plastic parts coating operations in the
Chicago ozone nonattainment area. The
regulations establish VOM emission
limitations which can be met in one of
four ways: (1) use of coatings which
meet a specified VOM content limit
(218.204(n) and (0)); (2) meet a daily-
weighted average limit for those coating
lines that apply coatings from the same
coating category (218.205(g)); (3) use of
an add-on capture system and control
device which meets an 81% VOM
capture and control efficiency
(218.207(i)); or, (4) meet a cross-line
averaging limit (218.212).

Solar through its variance petition
seeks temporary relief from
218.204(n)(1)(B)(i), which requires
operations that apply air dried color
coating to automotive interior plastic
parts to meet a VOM content limit of
0.38 kg/l or 3.2 Ibs/gallon, by March 15,
1996.

B. Solar Variance

On May 22, 1996, Solar filed its
petition for variance from 35 IAC
218.204(n)(1)(B)(i) with the Board. On
July 15, 1996, the IEPA filed its
recommendation of support for the
variance. A public hearing on the
variance petition was held on August 9,
1996, in Libertyville, Illinois. On
September 5, 1996, the Board adopted a
Final Opinion and Order, PCB 96-239,
granting the variance requested by
Solar. On September 13, 1996, Solar
signed a certificate of acceptance, which
binds Solar to all terms and conditions
of the granted variance. The IEPA
formally submitted the variance for
Solar on January 9, 1997, as a site-
specific revision to the Illinois SIP for
ozone.

The variance was granted because
Solar presented adequate proof to the
Board that immediate compliance with
section 218.204(n)(1)(B)(i) would result
in an arbitrary or unreasonable hardship
which outweighs the public interest in
attaining immediate compliance with
regulations designed to protect the
public. Such a burden of proof is
required by Illinois law before a
variance can be granted.

As of the date of the Illinois submittal,
Solar replaced approximately 98% of its
coatings to water-based products.
However, Solar’s coating supplier
needed extra time to reformulate the
remaining paints to water-based so as to
comply with the State’s VOM content
requirement. Also, additional time was

needed for any unanticipated delays
and to ensure that the water-based
coatings meet customer specifications.

Solar indicated in its variance petition
that it hired a consultant to investigate
the use of add-on controls to comply
with the State’s RACT requirements.
The consultant studied carbon
adsorbers, thermal and catalytic
afterburners, as well as condensers, and
estimated that the cost to install capture
and control equipment at the spray
booths would be more than $25,000 per
ton. Solar contends that the use of any
add-on controls is economically
unreasonable because it has
reformulated 98% of its paints, and only
134.25 gallons of non-compliant paint
will be used.

IEPA agrees with Solar’s position that
daily-weighted averaging is not an
appropriate option for Solar because
Solar’s coating lines are subject to
different VOM content limits. As for
cross-line averaging, this compliance
option would require an operational
change to pre-existing coating lines.
Since Solar has committed to
reformulating its paints as a means to
achieve compliance, the IEPA contends
in the submittal that requiring Solar to
make an operation change for the five
remaining non-compliant paints is not
an effective or reasonable alternative.
The IEPA further notes that these
options are not appropriate for Solar
because Solar is seeking temporary, not
permanent relief.

The variance, Solar’s use of non-
compliant interior automotive coating is
limited to the 134.25 gallons of the
above coatings Solar has in stock. The
variance indicates the vendor number,
VOM content, and gallons allowed to be
used for each of the five non-compliant
coatings in stock. Solar is not allowed
to use any other non-compliant coatings
under the variance. Solar is also limited
to a total of 0.67 tons of VOM emissions
from these compliant coatings over a 12
month period beginning May 22, 1996.
The variance terminates on the earlier of
two dates: May 22, 1997, or when the
water-based interior automotive
coatings are available and approved as
substitutes for the non-compliant
coatings specified in the variance.

The variance provides that Solar shall
send monthly status reports to IEPA
providing various information regarding
the non-compliant interior automotive
coatings. Once a water-based
automotive interior coating is available
and approved by Solar’s customers as a
substitute for a coating covered by the
variance, the variance for that coating
no longer applies and the coating
becomes subject to 35 IAC
218.204(n)(1)(B)(i). The variance
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requires Solar to notify the IEPA within
10 days after any non-compliant interior
automotive coating subject to the
variance is converted to a water-based
coating is approved and available to use.

C. EPA Analysis of Solar Variance

Based on the information provided in
the SIP submittal, the EPA finds that the
variance for Solar is justified, and the
compliance milestone provisions
required by the variance represent a
reasonable approach to bringing the
Solar facility into compliance with the
automotive plastic parts coating limit in
a timely manner. Therefore, the EPA
finds this SIP submittal approvable.

V. Final Action

The EPA is approving, through direct
final rulemaking action, Illinois’ January
23, 1996, site-specific SIP revision for
Solar’s Libertyville, Illinois facility,
which relaxes the VOM content limit
required for its adhesive operations
from 3.5 Ibs VOM/gallon to 5.75 lbs
VOM/gallon. The EPA is also approving,
through direct final rulemaking action,
Ilinois’ January 9, 1997, site-specific
SIP revision which provides a
temporary variance from the State’s
plastic parts coating rule for Solar’s
Libertyville facility.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should
specified written adverse or critical
comments be filed. This rule will
become effective without further notice
unless the Agency receives relevant
adverse written comment on the parallel
notice of proposed rulemaking
(published in the proposed rules section
of this Federal Register), within 30 days
of today’s document. Should the Agency
receive such comments, it will publish
a document informing the public that
this rule did not take effect. Any parties
interested in commenting on this action
should do so at this time.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

VI. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804,
however, exempts from section 801 the
following types of rules: rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non-
agency parties. 5 U.S.C. 804(3). EPAis
not required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability.

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 24, 1998. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: January 29, 1998.
David A. Ullrich,
Acting Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of

the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart O—lllinois

2. Section 52.720 is amended by
adding paragraph (c)(135) to read as
follows:

§52.720 Identification of plan.
* * * * *
C * * *

(135) On January 23, 1996, Illinois
submitted a site-specific revision to the
State Implementation Plan which
relaxes the volatile organic material
(VOM) content limit for fabricated
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product adhesive operations at Solar
Corporation’s Libertyville, Illinois
facility from 3.5 pounds VOM per gallon
to 5.75 pounds VOM per gallon.

(i) Incorporation by reference. July 20,
1995, Opinion and Order of the Illinois
Pollution Control Board, AS 94-2,
effective July 20, 1995.

3. Section 52.720 is amended by
adding paragraph (c)(136) to read as
follows:

§52.720 Identification of plan.
* * * * *
C * * *

(136) On January 9, 1997, Illinois
submitted a site-specific revision to the
State Implementation Plan which grants
a temporary variance from certain
automotive plastic parts coating volatile
organic material requirements at Solar
Corporation’s Libertyville, Illinois
facility.

(i) Incorporation by reference.
September 5, 1996, Opinion and Order
of the Illinois Pollution Control Board,
PCB 96-239, effective September 13,
1996. Certificate of Acceptance signed
September 13, 1996.

[FR Doc. 98-4378 Filed 2—20-98; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Marine Fisheries Service

50 CFR Part 222

[Docket No. 980212035-8035-01]

RIN 1018-AE24

Habitat Conservation Plan Assurances
(**No Surprises”) Rule

AGENCY: Fish and Wildlife Service,
Interior; National Marine Fisheries
Service, NOAA, Commerce.
ACTION: Final rule.

DATES: This rule is effective March 25,
1998.

SUMMARY: This final rule codifies the
Habitat Conservation Plan assurances
provided through section 10(a)(1)(B)
permits issued under the Endangered
Species Act (ESA) of 1973, as amended.
Such assurances were first provided
through the “*No Surprises” policy
issued in 1994 by the Fish and Wildlife
Service (FWS) and the National Marine

Fisheries Service (NMFS), (jointly
referred to as the ““Services,”) and
included in the joint FWS and NMFS
Endangered Species Habitat
Conservation Planning Handbook issued
on December 2, 1996 (61 FR 63854). The
No Surprises policy announced in 1994
provides regulatory assurances to the
holder of a Habitat Conservation Plan
(HCP) incidental take permit issued
under section 10(a) of the ESA that no
additional land use restrictions or
financial compensation will be required
of the permit holder with respect to
species covered by the permit, even if
unforeseen circumstances arise after the
permit is issued indicating that
additional mitigation is needed for a
given species covered by a permit. The
Services issued a proposed rule on May
29, 1997 (62 FR 29091) and the
comments received on that proposal
have been evaluated and considered in
the development of this final rule. This
final rule contains revisions to parts 17
(FWS) and 222 (NMFS) of Title 50 of the
Code of Federal Regulations necessary
to implement the Habitat Conservation
Plan assurances.

ADDRESSES: To obtain copies of the final
rule or for further information, contact
Chief, Division of Endangered Species,
U.S. Fish and Wildlife Service,
Washington, D.C., 20240; or Chief,
Endangered Species Division, National
Marine Fisheries Service, Office of
Protected Resources, 1315 East-West
Highway, Silver Spring, MD, 20910.
FOR FURTHER INFORMATION CONTACT: E.
LaVerne Smith, Chief, Division of
Endangered Species, U.S. Fish and
Wildlife Service, (Telephone 703/358—
2171, or Facsimile 703/358-1735), or
Nancy Chu, Chief, Endangered Species
Division, National Marine Fisheries
Service (Telephone (301/713-1401, or
301/713-0376).

SUPPLEMENTARY INFORMATION: These
final regulations and the background
information regarding the final rule
apply to both Services. The proposed
rule has been revised based on the
comments received. The final rule is
presented in two parts because the
Services have separate regulations for
implementing the section 10 permit
process. The first part is for the final
changes in the FWS’s regulations found
at 50 CFR 17.22 and 17.32, and the
second part is for the final changes in
NMFS’s regulations found at 50 CFR
222.22.

Background

Section 9 of the ESA generally
prohibits the *““take” of species listed
under the ESA as endangered. Pursuant
to the broad grant of regulatory

authority over threatened species in
section 4(d) of the ESA, the Services’
regulations generally prohibit take of
species listed as threatened. See, e.g., 50
CFR 17.31 and 17.21 (FWS). Section
3(18) of the ESA defines ‘““take” to mean
“to harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct.” FWS regulations (50 CFR
17.3) define ““harm’ to include
“significant habitat modification or
degradation where it actually kills or
injures wildlife by significantly
impairing essential behavioral patterns,
including breeding, feeding or
sheltering.”

Section 10 of the ESA, as originally
enacted in 1973, contained provisions
allowing the issuance of permits
authorizing the taking of listed species
under very limited circumstances for
non-Federal entities. In the following
years, both the Federal government and
non-Federal landowners became
concerned that these permitting
provisions were not sufficiently flexible
to address situations in which a
property owner’s otherwise lawful
activities might result in limited
incidental take of a listed species, even
if the landowner were willing to plan
activities carefully to be consistent with
the conservation of the species. As a
result, Congress included in the ESA
Amendments of 1982 provisions under
section 10(a) to allow the Services to
issue permits authorizing the incidental
take of listed species in the course of
otherwise lawful activities, provided
that those activities were conducted
according to an approved conservation
plan (habitat conservation plan or HCP)
and the issuance of the HCP permit
would not jeopardize the continued
existence of the species. In doing so,
Congress indicated it was acting to
t* * * address the concerns of private
landowners who are faced with having
otherwise lawful actions not requiring
Federal permits prevented by section 9
prohibitions against taking * * * *“ H.R.
Rep. No. 835, 97th Cong., 2d Sess. 29
(1982) (hereafter ““Conf. Report”).

Congress modeled the 1982 section 10
amendments after the conservation plan
developed by private landowners and
local governments to protect the habitat
of two listed butterflies on San Bruno
Mountain in San Mateo County,
California while allowing development
activities to proceed. Congress
recognized in enacting the section 10
HCP amendments that:

“* * *gsjgnificant development projects
often take many years to complete and permit
applicants may need long-term permits. In
this situation, and in order to provide
sufficient incentives for the private sector to
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participate in the development of such long-
term conservation plans, plans which may
involve the expenditure of hundreds of
thousands if not millions of dollars, adequate
assurances must be made to the financial and
development communities that a section
10(a) permit can be made available for the
life of the project. Thus, the Secretary should
have the discretion to issue section 10(a)
permits that run for periods significantly
longer than are commonly provided [for
other types of permits].”” (Conf. Report at 31).

Congress also recognized that long-
term HCP permits would present unique
issues that would have to be addressed
if the permits were to function to protect
the interests of both the species
involved and the non-Federal
community. For instance, Congress
realized that “* * * circumstances and
information may change over time and
that the original [habitat conservation]
plan might need to be revised. To
address this situation, the Committee
expects that any plan approved for a
long-term permit will contain a
procedure by which the parties will deal
with unforeseen circumstances.” (Conf.
Report at 31). Congress also recognized
that non-Federal property owners
seeking HCP permits would need to
have economic and regulatory certainty
regarding the overall cost of species
mitigation over the life of the permit. As
stated in the Conference Report on the
1982 ESA amendments:

“The Committee intends that the Secretary
may utilize this provision to approve
conservation plans which provide long-term
commitments regarding the conservation of
listed as well as unlisted species and long-
term assurances to the proponent of the
conservation plan that the terms of the plan
will be adhered to and that further mitigation
requirements will only be imposed in
accordance with the terms of the plan. In the
event that an unlisted species addressed in
the approved conservation plan is
subsequently listed pursuant to the Act, no
further mitigation requirements should be
imposed if the conservation plan addressed
the conservation of the species and its habitat
as if the species were listed pursuant to the
Act.” (Conf. Report at 30 and 50 FR 39681—
39691, Sept. 30. 1985).

Congress thus envisioned and allowed
the Federal government to provide
regulatory assurances to non-Federal
property owners through the section 10
incidental take permit process. Congress
recognized that conservation plans
could provide early protection for many
unlisted species and, ideally, prevent
subsequent declines and, in some cases,
the need to list covered species.

The Services decided that a clearer
policy regarding the assurances
provided to landowners entering into an
HCP was needed. This need prompted
the development of the No Surprises
policy, which was based on the 1982

Congressional Report language and a
decade of working with private
landowners during the development
and implementation of HCPs. The
Services believed that non-Federal
property owners should be provided
economic and regulatory certainty
regarding the overall cost of species
conservation and mitigation, provided
that the affected species were
adequately covered by a properly
functioning HCP, and the permittee was
properly implementing the HCP and
complying with the terms and
conditions of the HCP permit in good
faith. A driving concern during the
development of the policy was the
absence of adequate incentives for non-
Federal landowners to factor
endangered species conservation into
their day-to-day land management
activities.

The Services issued the ESA No
Surprises policy in August of 1994. This
policy was then included in the joint
Endangered Species Habitat
Conservation Planning Handbook,
which was published in draft form for
public review and comment on
December 21, 1994 (59 FR 65782), and,
after consideration of the comments,
was issued as final in December 1996
(61 FR 63854). In addition to that
opportunity for public comment on the
No Surprises policy in general, the
application of the policy and its
assurances have been and continue to be
subject to an opportunity for public
comment on each proposed HCP permit
under section 10(c) of the ESA on a
case-by-case basis. The Services were
subsequently sued in Spirit of the Sage
Council v. Babbitt, No. 1:96CV02503
(SS) (D. D.C.), which challenged the
procedures under which the No
Surprises policy was adopted and under
which subsequent HCP permits were
issued. In settling this lawsuit, the
Services agreed to submit the No
Surprises Policy to further public
comment and to consider public
comment in deciding whether to adopt
the No Surprises policy as a final
regulation. The Services agreed to this
approach because they recognized the
benefits of permanently codifying the
No Surprises policy as a rule in 50 CFR,
as well as the value of soliciting
additional comments on the policy
itself.

Summary of the Proposed Rule

The proposed rule stated that the
Services, when negotiating unforeseen
circumstances provisions for HCPs,
would not require the commitment of
additional land, property interests, or
financial compensation beyond the level
of mitigation that was otherwise

adequately provided for a species under
the terms of a properly functioning
conservation plan. Moreover, the
Services would not seek any other form
of additional mitigation from a
permittee except under unforeseen
circumstances. However, if additional
mitigation measures were subsequently
deemed necessary to provide for the
conservation of a species that was
otherwise adequately covered under the
terms of a properly functioning
conservation plan, the obligation for
such measures would not rest with the
permittee.

Under the proposed rule, if
unforeseen circumstances warrant
additional mitigation from a permittee
who is in compliance with the
conservation plan’s obligations, such
mitigation would, to the maximum
extent possible, be consistent with the
original terms of the conservation plan.
Further, any such changes will be
limited to modifications within
conserved habitat areas, if any, or to the
conservation plan’s operating
conservation program for the affected
species. Additional mitigation
requirements would not involve the
payment of additional compensation or
apply to parcels of land or the natural
resources available for development
under the original terms of the
conservation plan without the consent
of the permittee.

Criteria were also developed by the
Services that must be used for
determining whether and when
unforeseen circumstances arise.

Under the proposed rule, the Services
also would not seek any form of
additional mitigation for a species from
a permittee where the terms of a
properly functioning conservation plan
were designed to provide an overall net
benefit for that species and contained
measurable criteria for the biological
success of the conservation plans which
have been or are being met. Nothing in
the proposed rule would limit or
constrain the Services, or any other
governmental agency, from taking
additional actions at its own expense to
protect or conserve a species included
in a conservation plan.

The Services also proposed a permit-
shield provision in the proposed rule
that stated that compliance with the
terms of an incidental take permit
constitutes compliance with the
requirements of sections 9 and 10 of the
ESA with respect to the species covered
by the permit regardless of changes in
circumstances, policy, and regulation,
unless a change in statute or court order
specifically requires that assurances
given in the original permit be modified
or withdrawn.
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The Services also clarified in the
proposed rule that the regulatory and
economic assurances provided to HCP
permittees are limited to section
10(a)(1)(B) permits. In addition, the
assurances are not provided to Federal
agencies.

Summary of Comments Received

The Services received more than 800
comments on the proposed rule from a
large variety of entities, including
Federal, State, County, and Tribal
agencies, industry, conservation groups,
religious groups, coalitions, and private
individuals. The Services considered all
of the information and
recommendations received from all
interested parties on the proposed
regulation during the public comment
period and appreciated the comments
received on the proposed rule. In
addition to comments that specifically
addressed the proposed No Surprises
policy in the proposed rule, the Services
received numerous additional
comments on the HCP process itself,
comments which were beyond the
narrow scope of this particular
rulemaking on the No Surprises policy.
The Services will utilize these more
generic comments on HCPs, as
appropriate, as we continue to improve
the implementation of our HCP
programs. However, at this time, the
Services will only address comments
received that are specific to the
proposed No Surprises rule.

The Services have made changes in
the proposed rule where appropriate. In
addition, the Services intend to revise
the HCP Handbook, both to reflect the
final No Surprises rule and to further
enhance the effectiveness of the HCP
process in general through expanded
use of adaptive management,
monitoring provisions, and the
establishment of overall biological goals
for HCPs.

The following is a summary of the
comments on the proposed regulations,
and the Services’ response.

Issue 1: Many commenters believed
that to provide regulatory No Surprises
assurances, the Secretary was directed
to “* * * consider the extent to which
the conservation plan is likely to
enhance the habitat of the listed species
or increase the long-term survivability
of the species or its ecosystem * * =
(Conf. Report at 31.) and that the
Services have no legislative authority to
provide regulatory assurances for HCPs
that do not meet this standard.

Response 1: A proposed HCP must
satisfy the specific issuance criteria
enumerated in section 10(a)(2)(B) of the
ESA. In deciding whether these criteria
have been satisfied and whether the

permit should be issued for a given
species, the Services consider, among
other things, the extent to which the
habitat of the affected species or its
long-term survivability may be
improved or enhanced. While it may be
appropriate to consider an
“enhancement factor’” for an HCP, it is
not a mandatory section 10(a)(2)(B)
issuance criterion for all species.

Each HCP is analyzed on a case-by-
case basis, using the best scientific
information available. Habitat
conditions are part of the data the
Services evaluate to determine whether
a proposed HCP meets the section 10
issuance criteria. The legislative history
of the 1982 amendments to section 10
of the ESA indicates that Congress
viewed habitat improvement and
species conservation as appropriate
considerations in determining whether
to issue long-term incidental take
permits. Certain types of HCPs, such as
forest HCPs that include aquatic species,
often allow for significant timber
harvest and consequent species impacts
during the initial years, while it may
take decades before the riparian
measures under the plan produce
stream conditions that provide essential
habitat functions for the listed species.
The Services agree that, in appropriate
situations, the legislative history
supports including measures to provide
for improved habitat over the life of the
plan in section 10 permits. Severely
depleted species and species for which
the HCP covers all or a significant
portion of the range are examples of
circumstances in which essential habitat
functions must be addressed to ensure
that the conservation measures in the
HCP provide a high probability that the
habitat functions essential to the
species’ long-term survival will be
achieved and maintained during the
term of the permit.

Issue 2: Many commenters felt that
this proposed regulation was driven
solely by the needs of private
landowners, and is not in the best
interests of the species or other public
concerns. Many commenters noted that
the proposed regulation did not have
commensurate certainties for protection
of biological resources.

Response 2: The section 10(a) HCP
provisions of the ESA were designed to
help alleviate section 9 “‘take” liability
for species on non-Federal lands. The
ESA, as originally enacted, allowed the
taking of listed species only under very
limited circumstances, and did not, for
example, allow the incidental take of
listed species in the course of otherwise
lawful activities. The 1982 ESA
amendments to section 10(a) authorize
the Services to issue HCP permits

allowing the incidental take of listed
species in the course of otherwise
lawful activities, provided the activities
are conducted according to an approved
habitat conservation plan that minimize
and mitigate take and avoids jeopardy to
the continued existence of the affected
species.

The Services disagree that the No
Surprises policy has a narrow focus that
excludes the consideration of listed
species conservation. To the contrary, a
driving concern in the development of
the policy was the absence of adequate
incentives for non-Federal landowners
to factor endangered species
conservation into their day-to-day land
management activities. The Services
knew that much of the habitat of listed
species is in non-Federal lands and
believed that HCPs should play a major
role in protecting this habitat. Yet, while
thousands of acres of species habitat
were disappearing each year, only a
handful of HCPs had been sought and
approved since 1982. The No Surprises
policy was designed to rechannel this
uncontrolled ongoing habitat loss
through the regulatory structure of
section 10(a)(1)(B) by offering regulatory
certainty to non-Federal landowners in
exchange for a long-term commitment to
species conservation. Given the
significant increase in landowner
interest in HCPs since the development
of the No Surprises policy, the Services
believe that the policy has
accomplished one of its primary
objectives—to act as a catalyst for
integrating endangered species
conservation into day-to-day
management operations on non-Federal
lands. The Services also believe that the
HCP process, which is a mechanism that
reconciles economic development and
the conservation of listed species, is
good for rare and declining species, and
encourages the development of more of
these plans. If species are to survive and
recover, such plans are necessary
because more than half of the species
listed have 80 percent of their habitat on
non-Federal lands.

Issue 3: Many commenters stressed
that the proposed regulation would
unlawfully allow the Services to avoid
their mandatory duties under section 7
of the ESA. They argued that the
proposed regulation precludes the
Services from meeting the regulatory
and statutory requirements under 50
CFR 402.16 and section 7(d) because it
makes reinitiation of consultation
useless and precludes any meaningful
reexamination of mitigation measures if
the measures in the HCP are later found
to be inadequate to avoid jeopardy as
required under section 7(a)(2). If
jeopardy did arise, commenters do not
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feel that the Services would be able to
implement the necessary mitigation to
avoid the jeopardy because of lack of
funding. Other concerns were also
raised by commenters regarding the
respective balance of responsibilities
among the participants to an HCP
containing a No Surprises assurance.
Also, some commenters suggested the
Services would not be fulfilling their
mandatory conservation obligations
under section 7(a)(1).

Response 3: The Services are
committed to meeting their
responsibilities under section 7(a)(2) of
the ESA. As required by law, the
Services conduct a formal intra-Service
section 7 consultation regarding the
issuance of each permit issued under
section 10(a)(1)(B). The purpose of any
consultation is to insure that any action
authorized, funded, or carried out by the
Federal government, including the
issuance of an HCP permit, is not likely
to jeopardize the continued existence of
any listed species or result in the
destruction or adverse modification of
critical habitat of such species. In
addition, the Services encourage all
applicants to maximize benefits to
species covered by their HCPs because
of the Services’ responsibilities under
7(a)(1). Moreover, as discussed in
Response #1, in appropriate situations,
such as when an HCP covers most or the
entire range of a species or covers
severely depleted species, the Services
will seek measures necessary for the
long-term survival of the species and its
habitat.

The Services do not believe they are
disregarding the requirements of section
7(d) in providing assurances to
landowners through the section 10
process. During the formal section
7(a)(2) consultation process, and prior to
the issuance of a final biological
opinion, the Services (like any other
Federal action agency) must not make
any irreversible or irretrievable
commitments of resources (in the case
of proposing to issue an HCP permit, the
Services cannot authorize incidental
take) that would preclude the
development of reasonable and prudent
alternatives in the event that the action,
as proposed, violates section 7(a)(2) of
the ESA. In the context of HCP permit
procedures, the only manner in which
the Services could violate section 7(d) is
if they authorized incidental take prior
to making a final decision on a permit
application, which is never the case.

In addition, the No Surprises
assurances do not make reinitiation of
consultation useless or preclude any
meaningful reexamination of the HCP’s
operating conservation program. The
Services will not require the landowner
to provide additional mitigation

measures in the form of additional land,
water, or money. However, additional
mitigation measures can be provided by
another entity. Similarly, the No
Surprises rule does not preclude the
Services from shifting emphasis within
an HCP’s operating conservation
program from one strategy to another in
an effort to enhance an HCP’s overall
effectiveness, provided that such a shift
does not increase the HCP permittee’s
costs. For example, if an HCP’s
operating conservation program
originally included a mixture of
predator depredation control and
captive breeding, but subsequent
research or information demonstrated
that one of these was considerably more
effective than the other, the Services
would be able to request an adjustment
in the proportionate use of these tools,
provided that such an adjustment did
not increase the overall costs to the HCP
permittee.

Moreover, if the Services reinitiate
consultation on the permitting action,
and if additional measures are needed,
the Services will work together with
other Federal, State, and local agencies,
Tribal governments, conservation
groups, and private entities to ensure
additional measures are implemented to

conserve the species.
Regarding the concerns on the

respective balance of responsibilities
among the participants to an HCP
containing a No Surprises assurance, the
Services believe the No Surprises rule
places the preponderance of the
responsibility for protection beyond the
terms of a specific HCP upon the
Services. The only impediments to the
Services’ assumption of this additional
responsibility will arise from limits on
authority or funding to provide this
additional protection.

The Services have significant
resources and authorities that can be
utilized to provide additional protection
for threatened or endangered species
that are the subject of a given HCP
including land acquisition or exchange,
habitat restoration or enhancement,
translocation, and other management
techniques. For example, lands
managed by the Department of the
Interior could be used to ensure listed
species protection. Moreover,
subsequent section 7 consultations and
approval of subsequent section 10
permits will have to take into account
the HCP and the status of the species at
that time. The section 9 prohibition
against unauthorized take by other
landowners provides additional
protection.

In addition, section 5 of the ESA
authorizes the Services to acquire lands
to conserve endangered and threatened
fish, wildlife, and plants, and section 6

of the ESA authorizes the Services to
cooperate with the States in conserving
listed species. While many of these
programs and authorities are subject to
the availability of appropriations,
others, such as the authority under the
Federal Land Policy and Management
Act to exchange land for conservation
purposes, do not require appropriations.
These authorities provide additional
flexibility through which the Services
could meet their section 7
responsibilities. While by no means
exhaustive, the above discussion
demonstrates the depth of authorities
and resources available to the Services
to meet their No Surprises
commitments.

Utilizing these authorities and
resources, the Services should be able to
provide additional species protection
that may be required in the unexpected
event that an HCP falls short of
providing sufficient protection.

Issue 4: Many commenters stated that
the proposed regulation violates section
4(b)(8) of the ESA, which requires
“* * *the publication in the Federal
Register of any proposed or final
regulation which is necessary or
appropriate to carry out the purposes of
this ESA shall include a summary by
the Secretary of the data on which such
regulation is based and shall show the
relationship of such data to such
regulation * * *”°,

Response 4: The Services believe
section 4(b)(8) is intended to apply only
to listing and critical habitat decisions
under section 4. However, even if
section 4(b)(8) did apply to this rule, the
Services have complied with its
requirements. The proposed rule
contained a thorough discussion of the
basis for the proposed rule (62 FR
29091, May 29, 1997). In addition, the
Services had previously explained the
background of the No Surprises Policy
in the draft HCP Handbook, which was
published for public comment in the
Federal Register (59 FR 65782,
December 21, 1994).

Issue 5: Many commenters believe
that the Secretary of the Interior does
not have the authority to issue
assurances for species covered by the
Migratory Bird Treaty Act (MBTA) and
the Bald and Golden Eagle Protection
Act (BGEPA).

Response 5: The FWS believes that
the ESA is more restrictive and
protective of species than the MBTA
and the BGEPA, and that species
covered under an HCP that are also
covered by the MBTA and the BGEPA
will adequately be protected as long as
the HCP is properly implemented. The
FWS has concluded that under certain
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conditions, a section 10 permit allowing
incidental take of listed migratory birds
is sufficient to relieve the permittee
from liability under the MBTA and
BGEPA for taking those species. For the
MBTA, this is accomplished by having
the HCP permit double as a Special
Purpose Permit authorized under 50
CFR 21.27. For the BGEPA, the FWS
would exercise its prosecutorial
discretion not to prosecute an incidental
take permittee under the BGEPA if such
take is in compliance with a section 10
permit under the ESA.

However, there are conditions that
must be satisfied before either of these
protections apply, which are explained
on pages 3-40 to 3—41 in the joint
Endangered Species Habitat
Conservation Planning Handbook (61
FR 63854, December 2, 1996). The FWS
believes this approach is warranted
because the permittee already would
have agreed to an operating
conservation program designed to
conserve the species and minimize and
mitigate the impacts of take of the listed
species of migratory birds to the
maximum extent practicable. Through
the permitting provisions of the MBTA
and the FWS’s discretion in the
enforcement of the BGEPA and the ESA,
the FWS has the authority to provide a
permittee with assurance that they will
not be prosecuted under the MBTA or
BGEPA for take expressly allowed under
the ESA.

Issue 6: Many commenters stated that
HCPs with No Surprises assurances are
in conflict with the issuance criteria in
the ESA because, in the event of
unforeseen circumstances, the project
impacts may not be fully mitigated and
the plan may reduce the survival and
recovery of a covered species.

Response 6: The assurances provided
through this regulation are consistent
with the issuance criteria of the ESA.
Before issuing a permit, the Services
ensure that the applicant minimizes and
mitigates the project impacts, to the
maximum extent practicable, and that
the permitted activities avoid jeopardy
to the continued existence of the
affected species.

In addition, in cases where significant
data gaps exist, adaptive management
provisions are included in the HCP. The
primary reason for using adaptive
management in HCPs is to allow for up-
front, mutually agreed upon changes in
the operating conservation program that
may be necessary in light of
subsequently developed biological
information. In the event of unforeseen
circumstances, these strategies may be
redirected as long as the redirection is
consistent with the scope of the

mutually agreed-upon adaptive
management provisions of the HCP.

Issue 7: Many commenters stated that
the applicant is legally required to
address all unforeseen circumstances in
the HCP pursuant to section 10. They
noted that fire, disease, drought, flood,
global climate change, and non-point
source pollution may be unforeseen, but
are not uncommon. Also the proposed
regulation does not direct the applicant
to provide for all unforeseen
circumstances that might occur during
the length of the permit because it is the
Services’ responsibility to determine
that there was an unforeseen
circumstance that was not addressed
and is not the fault of the permittee
implementing the HCP. In addition,
commenters noted that the nature of
many of the HCPs that the Services are
approving increases the likelihood for
unforeseen events to happen (i.e., the
permits are issued for many years and
cover large areas and many species).

Response 7: The Services disagree
that HCPs must address all hypothetical
future events, no matter how remote the
probability that they may occur. Rather,
the Services believe that only
reasonably foreseeable changes in
circumstances need to be addressed in
an HCP. Moreover, these circumstances
are likely to vary from HCP to HCP
given the ever changing mix of species
and affected habitats covered by a given
plan. Nevertheless, the Services agree
that the proposed rule’s treatment of
unforeseen circumstances could be
strengthened, and a definition of
unforeseen circumstances has been
codified in this rule. In particular, the
Services would like to clarify that
unforeseen circumstances will only
include events that could not reasonably
have been anticipated. All reasonably
foreseeable circumstances, including
natural catastrophes that normally
occur in the area, should be addressed
in the HCP. The final rule specifies how
unforeseen circumstances will be
addressed if they occur during the life
of the permit.

Issue 8: Commenters believe that the
proposed regulation would not allow for
social changes that could occur over the
lifetime of the permit. For example, they
claim that the development and
implementation of the Emergency
Salvage Timber rider has affected the
success of the conservation measures of
several HCPs.

Response 8: There may be situations
that do arise related to social changes
that could occur during the lifetime of
the permit. In these situations, the
Services will use all of their legal
authorities to adequately address the
changes. The Timber Salvage rider to

the Appropriations bill is actually a
good example of how the
Administration responded to a change
in social policy. On July 27, 1995, the
President signed the Rescission Act
(Public Law 104-19) that provided
funds for disaster relief and other
programs. This bill contained provisions
for an emergency salvage timber sale,
and directed the preparation, offer, and
award of timber salvage sales
nationwide. Although the bill passed,
the President did not support the
provision that waived compliance with
environmental laws during timber
salvage and directed the Secretaries of
Agriculture, the Interior and Commerce,
and the heads of other agencies, to move
forward to implement the timber-related
provisions of the bill in an expeditious
and environmentally-sound manner.
The Services worked with other Federal
agencies to develop a process that, as a
matter of Administration policy,
addressed compliance with all
environmental laws while also meeting
the requirements of Pub. L. 104-19. An
interagency team of Federal agencies
then drafted a process that addressed
compliance with the ESA through a
streamlined section 7 consultation
procedure to ensure that these sales did
not jeopardize listed species. In this
case, the Services and other Federal
agencies cooperatively used their
administrative discretion and legal
authorities to ameliorate adverse
impacts upon listed species
conservation.

Issue 9: Several commenters believe
that the proposed No Surprises rule
negates adaptive management
provisions incorporated into HCPs, and
may not allow future jeopardy situations
to be addressed, because adaptive
management must allow for adaptions
to changes as they occur rather than
trying to plan for everything up front. In
addition, many commenters believe that
in order to get No Surprises assurances,
an HCP must have an adaptive
management program that addresses all
foreseeable biological and
environmental changes and that is
designed so that new applicable
scientific information and information
developed through a monitoring
program is incorporated into the plan.

Response 9: The Services do not
believe that the proposed rule negates
adaptive management provisions
incorporated into HCPs for the species
with biological data gaps. The No
Surprises assurances only apply to an
approved HCP that has otherwise
satisfied the issuance criteria under
section 10(a)(2)(B) of the ESA. When
considering permits where there are
significant biological data gaps, the
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Services have two choices: either deny
an HCP permit application due to the
inadequacy of the overall proposed
plan, or build in adaptive management
and monitoring provisions where
warranted because of biological data
gaps and issue the permit. If there is
significant uncertainty associated with
the operating conservation program,
adaptive management becomes an
integral component of the HCP.
Incorporating adaptive management
provisions into the HCP becomes
important to the planning process and
the long-term interest of affected species
when HCPs cover species with
significant biological data gaps. Through
adaptive management, the biological
objectives of an operating conservation
program are defined using techniques
such as models of the ecological system
that includes its components,
interactions, and natural fluctuations. If
existing data makes it difficult to predict
exactly what conservation and
mitigation measures are needed to
achieve a biological objective, then an
adaptive management approach should
be used in the HCP. Under adaptive
management, the HCP’s operating
conservation program can be monitored
and analyzed to determine if it is
producing the desired results (e.g.,
properly functioning riparian habitats).
If the desired results are not being
achieved, then adjustments in the
program can be considered through an
adaptive management clause of the
HCP. Thus, adaptive management can
be an integral part of the operating
conservation program for an HCP and
can be implemented to adjust strategies
accordingly. The Services support
continuing to strengthen the
effectiveness of adaptive management
provisions in HCPs and intend to do so
in further revisions to the HCP
Handbook.

Issue 10: Numerous commenters
stated that the proposed regulation
should identify secured sources of
funding that do not rely on
appropriations for the implementation
of conservation measures that may be
needed to address unforeseen
circumstances.

Response 10: Funding mechanisms of
this type would have to be established
through Congressional action. Absent
Congressional action on this matter, the
Services must operate with the fiscal
resources otherwise made available to
them through the appropriations
process. Moreover, in approving an HCP
in the first instance, the Services must
conclude that the permittee has
provided for adequate funding to
implement the terms of the HCP.

Issue 11: Many commenters stated
that the Federal government is not
capable of shouldering the financial
burden of funding the implementation
of conservation measures that may be
needed to address unforeseen
circumstances. The hardship of paying
for any changes needed in the HCP on
the government may have severe and far
reaching effects on funding for other
Federal activities. In addition, some
commenters noted that the proposed
regulation unlawfully shifts the burden
of funding to the Services when section
10 clearly states that the applicant will
provide the funding. Numerous
commenters stated that the government
does not have guaranteed funding for
covering unforeseen circumstances and
cannot make such guarantees in
violation of the Anti-Deficiency Act.

Response 11: The ESA requires the
Service to find that an incidental take
permittee has provided adequate
funding to implement an HCP in the
first instance. In addition, the Services
must ensure that HCPs are designed to
adequately mitigate the incidental take
authorized by the permit, include
measures to deal with unforeseen
circumstances that may arise, and
comply with such other measures that
the Secretary may require as being
necessary or appropriate for purposes of
the plan. Once the Services have
concluded that a permittee has initially
satisfied the issuance criteria in section
10(a), there is nothing in the ESA that
precludes the Services from assuming
additional responsibility for species
covered under the terms of an HCP,
especially when such responsibilities
are limited to highly unlikely
unforeseen circumstances. In fact, the
Services have responsibility for listed
species conservation regardless of
whether an HCP is involved or not, and
carrying out that responsibility (for
example, through the initiation of
litigation to enforce section 9 of the
ESA) is also dependent upon the
availability of appropriated funds.
Therefore, at a conceptual level, the lack
of guaranteed funding to handle a
breakdown of an HCP due to unforeseen
circumstances is no different from a lack
of guaranteed funding to enforce the
ESA generally.

The Anti-Deficiency Act applies to
the Services’ activities under the ESA as
it does to their activities under all other
environmental laws. In the face of an
unexpected species decline, where
additional conservation efforts are
warranted, the Services have significant
resources at their disposal to address the
comparative needs of the species. As
noted earlier in Response #3, the
Services can also work with Congress,

other Federal, State, and local agencies,
tribes, environmental groups, and
private entities to help ensure the
continued conservation of the species in
the wild. The Services have a variety of
tools available to ensure that the needs
of the species affected by unforeseen
circumstances are adequately addressed,
including land acquisition or exchange,
habitat restoration or enhancement,
translocation, and other management
techniques. Thus, the Services believe
they have a wide array of options and
resources available to respond to any
unforseen circumstances.

Issue 12: Many commenters noted
that many HCPs do not have adequate
funding, and the Services must not issue
an incidental take permit unless an
applicant has secured adequate funding
to address all foreseeable changes that
might be needed in the conservation
measures during the lifetime of the
permit. County or State Bonds that are
not guaranteed should not be
considered “‘adequate funding.”

Response 12: Section 10(a)(2)(B)(iii)
requires incidental take permit
applicants to “‘ensure that adequate
funding for the plan will be provided.”
This issuance criterion requires that the
applicant detail the funding that will be
available to implement the proposed
operating conservation program.
Therefore, all conservation plans specify
funding requirements necessary to
implement the plan. The Services issue
a permit only when they have
concluded that the operating
conservation program will be
adequately funded. No Surprises only
applies to an HCP that is being properly
implemented, and if a major component
of an HCP, like its funding strategy, is
never initiated or implemented, then No
Surprises no longer applies and the
assurances lapse.

The FWS has incorporated provisions
into HCPs that allow for a reevaluation
of species coverage in case a County or
State Bond that is supposed to meet the
adequate funding issuance criterion
ultimately is not passed. Under these
provisions, the list of species authorized
for incidental take may be diminished if
funding is not in place within a
specified time frame, and any incidental
take that would occur before the bond
measure is acted upon would have to be
adequately mitigated up-front. This
reevaluation mechanism was used in
the Multiple Species Conservation
Program for southwestern San Diego
County, California. This type of
reevaluation process will be
incorporated into other HCPs that rely
on proposed bonds to provide required
funding.
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Issue 13: Many commenters stated
that funding and accountability
mechanisms are more complicated for
permits that involve third party
beneficiaries (e.g., certificates of
inclusion), and that these types of
permits should not include assurances.

Response 13: The Services believe
that the assurances provided by the final
rule should be available to individuals
who participate in HCPs through a
larger regional planning process. These
large-scale, regional HCPs can
significantly reduce the burden of the
ESA on small landowners by providing
efficient mechanisms for compliance,
distributing the economic and logistical
impacts of endangered species
conservation among the community,
and bringing a broad range of landowner
activities under the HCPs’ legal
protection. In addition, these large-scale
HCPs allow for ecosystem planning,
which can provide benefits to more
species than small-scale HCPs. Large-
scale HCPs also provide the Services
with a better opportunity for analyzing
the cumulative effects of the projects,
which is more efficient than the
piecemeal approach that could result if
each landowner developed his/her own
HCP. The Services do believe, however,
that the party that holds the
“overarching’ permit, and issues
subpermits (e.g., Certificates of
Inclusion or Participation Certificates)
must have the legal authority to enforce
the terms and conditions of the permit
and the underlying funding mechanisms
for the HCP.

Issue 14: Many commenters requested
the Services to remove the permit-shield
provision from the proposed regulation
because it improperly restricts the
authority of the Secretary and citizens to
enforce the requirements of the ESA.
These commenters assert that the
Services do not have the authority to
prevent citizens from suing those who
are in violation of the ESA. One
commenter stated that the permit-shield
provision lacks important limitations
found in other permit-shield provisions,
such as the Clean Water Act and
Resource Conservation and Recovery
Act. Commenters also stated that the
proposed permit-shield provision
conflicts with the citizen suit provision
in section 11(g) of the ESA. Other
commenters supported the proposed
permit-shield provision and urged the
Service to incorporate it into the final
rule. These commenters believe failure
to include a permit-shield provision
would undercut the No Surprises
assurances by exposing permit holders
to potential enforcement actions even if
they are complying fully with the terms
and conditions of valid permits.

Response 14: After further review of
the permit-shield concept, including a
review of legal authorities, the Services
have decided not to include a legally
binding permit-shield provision in the
final rule. The purpose of the permit-
shield provision was to provide
certainty to permittees regarding their
legal obligations. The current statutory
and regulatory framework appears to
already provide permittees with that
certainty. Although commenters stated
that a permit holder might still be
vulnerable to government-initiated
enforcement actions notwithstanding
the No Surprises assurances, the
Services cannot identify situations in
which a permittee would be in violation
of Sections 9 or 11 of the ESA, if in fact
they were acting within the permit’s
authorization and were complying with
the terms and conditions of the permit.

In addition, as part of the review of
legal authorities, the Services reviewed
the court decision in Shell Oil Company
v. Environmental Protection Agency,
950 F.2d 741, 761-765 (D.C. Cir. 1991),
which addressed the legality of the
Environmental Protection Agency’s
permit-shield rule for permits issued
under the Resource Conservation and
Recovery Act (RCRA). Although that
decision upheld the RCRA permit-
shield rule promulgated by the EPA, 40
CFR 270.4(a), the Services are
concerned that the incidental take
permit program is sufficiently different
from the RCRA permit program that the
Shell Oil decision may not support a
permit-shield rule for incidental take
permits. For instance, the court noted
that the maximum term of RCRA
permits is 10 years, which is
considerably shorter than the terms of
most incidental take permits. In
addition, the EPA retains explicit
authority to modify or terminate RCRA
permits in response to information
arising after a permit is issued that
would have justified different permit
terms had it existed when the permit
was issued. In contrast, the No Surprises
rule commits the Service to issue
permits that do not require additional
land, water, or financial compensation
or additional restrictions on the use of
land, water, or other natural resources if
unforeseen circumstances arise.

Although the Services have decided
not to include a legally binding permit-
shield provision in the final rule, they
nonetheless strongly support a policy
that permittees should feel free of
potential prosecution if they are acting
under the authorizations of their permit
and are complying with the terms and
conditions of the permit. The Services
therefore will continue their policy of
not enforcing the prohibitions of Section

9 of the ESA against any incidental take
permittee who complies fully with the
terms and conditions of the permit.

Many commenters requested that the
Services remove the permit-shield
provision from the proposed regulation
because it improperly restricts the
authority of citizens to enforce the
requirements of the ESA. The purpose
of the proposed permit-shield provision
was to provide that the Services would
not utilize Section 11(e) of the ESA to
enforce Section 9 prohibitions against a
permittee who is in full compliance
with the terms and conditions of a
permit. The permit-shield provision
would not, therefore, have restricted
citizen suits.

Issue 15: Commenters believe that the
regulatory assurances provided to the
permittee deprive citizens of the right to
have general oversight of HCPs,
including challenging government’s
management decisions, guaranteeing
that landowners are in compliance with
the agreements, and ensuring that the
plans are actually working to conserve
listed species.

Response 15: The No Surprises
assurances do not deprive citizens of
HCP oversight or of their ability to
challenge an improperly issued HCP
permit. In addition, all Service decision
documents (such as approval of HCP
management plans) are part of the
Administrative Record for any
individual HCP and are available to any
member of the public upon request.
Nothing in this rule prevents citizens
from challenging the adequacy of those
decisions or bringing HCP permit terms
and conditions compliance issues to the
Services’ attention. The Services
welcome citizen input on HCP
implementation. Public comments must
be considered in all permit decisions.
Providing No Surprises assurances to an
HCP permittee does not eliminate this
public comment period. In addition, the
Services or any party designated as
responsible by the Services (e.g., State
wildlife agency, local government) in
the HCP will be expected to monitor the
project for compliance with the terms of
the incidental take permit and HCP. The
Services also require periodic reporting
from the permittee in order to maintain
oversight to ensure the implementation
of the HCP’s terms and conditions. The
final rule does nothing to affect these
reporting requirements.

Issue 16: Numerous commenters
stated that the proposed regulation
should provide for permits to contain a
reopener clause. Any entity (e.g.,
landowners, government agencies,
ecologists, environmentalists) would
then be able to reopen the permit for
any of the following reasons: 1) Any
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party fails to implement the terms and
conditions of the permit; (2) new
listings of any species not covered; and
(3) monitoring indicates that
conservation goals are not being met
and that the operating conservation
program is ineffective.

Response 16: The HCP process
already provides various mechanisms
for reopening an HCP. First, the Services
may suspend, or in certain
circumstances, revoke all or part of the
privileges authorized by a permit if the
permittee does not comply with the
terms and conditions of the permit or
with applicable laws and regulations
governing the permitted activity. If an
HCP permit is suspended or revoked,
incidental take must cease. The
provisions of most HCPs expressly
address permit suspension or revocation
procedures. Second, if a species was not
initially listed on an HCP permit, it may
not be automatically covered by an HCP
when subsequently listed. For example,
if a species was not originally listed on
a permit, the HCP must be formally
amended. Amendment of a section
10(a)(1)(B) permit is also required when
the permittee wishes to significantly
modify the project, activity, or
conservation program as described in
the original HCP. Such modifications
might include significant boundary
revisions, alterations in funding or
schedule, or an addition of a species to
the permit that was not addressed in the
original HCP. The Services encourage
the public to provide them with
applicable information concerning any
approved HCP that would be useful in
evaluating the effectiveness of the HCP
or other concerns they may have.

Issue 17: Numerous commenters
stated that the assurances provided
through these proposed regulations
should not be automatic and should be
commensurate with risk, and that the
Services should provide assurances to a
permittee only if the HCP includes
specific objectives or measurable
biological goals that must be met and
that would ensure the conservation of
the species, if they are attained.

Response 17: The Services believe
that the commitments of an HCP must
be specifically identified and
scientifically based, reflecting the
particular needs of the species that are
covered. Thus, the concept of
comparative risk to various species is
factored in by the Services as they
assess the adequacy of the operating
conservation program for a given HCP.
The Services will not approve an HCP
permit request found to be inadequate,
but will provide No Surprises
assurances to all HCPs that are found to
be adequate.

For many recent HCPs, the Services
are defining specific biological goals.
Furthermore, comprehensive
monitoring programs provide added
value for measuring progress toward
meeting the goals and commitments and
ensuring that the permittee is in
compliance with the permit. The
Services often incorporate monitoring
measures to assess whether goals are
being met, especially in cases where
additional information may be desirable
or there is significant scientific
uncertainty. If existing data makes it
difficult to predict exactly what
measures are needed to achieve a
biological objective, then an adaptive
management strategy is usually
required. Adaptive management, which
then becomes an integral component of
the operating conservation program, is
not negated by the No Surprises
assurances because it was a part of the
HCP’s operating conservation program
as approved by the Services.

Issue 18: Most commenters stated that
to get assurances, a multispecies HCP
must adequately cover each individual
species rather than collectively cover a
group of species defined by some type
of commonality (e.g., guild or habitat).

Response 18: The Services believe
that each species in a multispecies HCP
must be adequately addressed by
satisfying the permit issuance criteria
under section 10(a)(2)(B) of the ESA.
The Services believe, nevertheless, that
in some cases, using a “‘guilding” or
habitat-based approach to craft preserve
designs or management measures may
be appropriate.

However, even when such tools are
used, the Services will ensure that for
each species that receives assurances,
the species must be specifically named
in the HCP, and adequate conservation
measures are included in the plan.

Issue 19: Commenters believe that to
get assurances, an HCP must have an
adequate and comprehensive biological
monitoring program that addresses all
foreseeable changes in circumstances
that may occur over the lifetime of the
permit.

Response 19: Monitoring is already an
element of HCPs under the Services’
Federal regulations [50 CFR 17.22(b)(1),
17.32(b)(1), and 222.22]. Monitoring is
also an important tool for HCPs, and
their associated permit and
Implementing Agreements, and should
be properly designed and implemented.
The scope of the monitoring program
should be sufficient to address
reasonably foreseeable changes in
circumstances that occur during the life
of the permit. Monitoring is needed to
obtain the information necessary to
properly assess the impacts from the

HCP and to ensure that HCPs are
properly implemented. Monitoring will
also allow the use of the scientific data
obtained on the effects of the plan’s
operating conservation program to
modify specific strategies through
adaptive management, and to enhance
future strategies for the conservation of
species and their habitat.

While the Services appreciate the
numerous benefits of a well-developed
monitoring program, some low-effect
HCPs have minimal monitoring
requirements because the impacts from
the plan are minor or negligible, and the
attempt by the commenters to make an
extensive monitoring program a
requirement for No Surprises assurances
is misplaced. A well-developed
monitoring program will add to the
credibility of an HCP proposal and will
facilitate the eventual approval of the
HCP. Thus, the Services believe that the
real test for receiving the No Surprises
assurances should be whether the
issuance criteria under section 10(a)
have been satisfied, and not whether a
particular conservation tool, such as
monitoring, has been extensively
employed under an HCP whether it is
needed or not.

Issue 20: Numerous commenters
stated that to get assurances for unlisted
species, a plan must be in place that
describes what is necessary for their
long-term conservation. Commenters
encouraged a standard for unlisted
species equal to that used in the
proposed policy and regulations for the
Candidate Conservation Agreements
(CCAs).

Response 20: While the Services agree
that these two types of agreements are
similar, the purposes of the proposed
CCA policy and the No Surprises rule
are somewhat different. As stated in the
proposed CCA policy, the ultimate goal
of these agreements is to encourage
landowners and State and local land
managing agencies to manage their
lands in a manner that, if adopted on a
broad enough scale by similarly situated
landowners, would remove threats to
species and thereby obviate the need to
list them under the ESA. The purposes
of including unlisted species in HCPs
and of making them subject to No
Surprises assurances, are to enlist
landowners in efforts to conserve these
species and to provide certainty to
landowners who are willing to make
long-term commitments to the
conservation of listed and unlisted
species that they will not be subjected
to additional conservation and
mitigation measures if one of the species
is listed, except as provided in their
HCPs. The standards for including an
unlisted species under an HCP are the
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issuance criteria under section
10(a)(2)(B) of the ESA. For HCPs, the
Services will continue to use the
conservation standard identified in the
Habitat Conservation Planning
Handbook for unlisted species. The
Handbook clearly states that an unlisted
species is “‘adequately covered” in an
HCP only if it is treated as if it were
listed pursuant to section 4 of the ESA,
and if the HCP meets the permit
issuance criteria in section 10(a)(2)(B) of
the ESA with respect to the species. The
No Surprises assurances apply only to
species (listed and unlisted) that are
adequately covered in the HCP. Species,
whether listed or nonlisted, will not be
included in the HCP permit if data gaps
or insufficient information make it
impossible to craft conservation and
mitigation measures for them, unless
these data gaps can be overcome
through the inclusion of adaptive
management clauses in the HCP.

Issue 21: Many commenters requested
an addition to the rule that would
address the early termination of an HCP.
Commenters want the Services to
discuss the possibility of terminating an
HCP, including how the assurances and
applicable mitigation apply to the
termination.

Response 21: The Services believe
that such a requested change is
unnecessary. The No Surprises
assurances apply during the life of the
permit, provided that the HCP is
properly implemented and the terms
and conditions of the HCP incidental
take permit are being followed. Should
a permit be terminated early, the No
Surprises assurances also terminate as
of the same date. The question of how
outstanding mitigation responsibilities
should be handled upon early
termination is a more generic HCP
policy issue that is unrelated to the No
Surprises assurances and is, therefore,
beyond the scope of this particular
rulemaking.

Issue 22: Several commenters stated
that the proposed rule was confusing
regarding the different level of
assurances established in the proposed
rule (for regular HCPs and for HCPs that
provide a ““‘net benefit” to the covered
species) and that the distinction
between the two levels should be
clarified further or only one level of
assurances should be provided to HCP
permittees.

Response 22: The Services agree that
these distinctions were unnecessarily
confusing and have revised the final
rule accordingly. The final rule requires
the Services to provide only one level of
assurances to any permittee that has an
approved HCP permit. The Services
eliminated the level of assurances for

HCPs that were developed to provide a
net benefit for the covered species since
the distinction between the two types of
HCPs were very difficult to delineate in
practice.

Issue 23: Commenters noted that there
were differences between the
regulations, such as FWS use of the term
“unforeseen’ circumstances throughout
the proposed rule, whereas NMFS used
the terms “‘unforeseen” and
“extraordinary’’ circumstances in their
proposed rule.

Response 23: The Services agree that
there was some confusion and have
made the regulations consistent between
the two agencies, where possible.
Moreover, there was never an intention
in the August 1994 No Surprises
announcement to create a substantive
difference between “unforeseen’ and
“extraordinary”’ circumstances. NMFS
will use the term ““‘unforeseen’ in its
regulations in place of “‘extraordinary.”

Revisions to the Proposed Rule

The following represents a summary
of the revisions to the proposed rule as
a result of the consideration of the
public comments received during this
rulemaking process. The Services have
rewritten the ““Assurances” section of
the preamble and regulatory language to
improve clarity and readability. Many
commenters were confused by the
language in the proposed rule, and
asked the Services to provide a clearer
explanation of this section. Accordingly,
the Services have edited and
reorganized the Assurances provision,
but have not made any substantive
changes.

(1) Some of the definitions used in
this rulemaking process will now be
codified as definitions in 50 CFR 17.3
for FWS and 50 CFR 222.3 for NMFS.
These definitions were concepts
identified in the “Background’ section
of the proposed rule.

(2) The rule was revised so the
Services will only provide assurances
for species listed on a permit that are
adequately covered in the conservation
plan and specifically identified on the
permit.

(3) The Services have clarified that
the duration of the assurances is the
same as the length of the permit.

(4) The Services revised the rule so
that there is only one level of assurances
provided to permittees, instead of one
level of assurances for standard HCPs
and another level for HCPs that were
developed to provide a “‘net benefit” for
the covered species.

(5) The Services have clarified the
rule so that it is apparent that No
Surprises assurances do not apply to
Federal agencies who have a continuing

obligation to contribute to the
conservation of threatened and
endangered species under section
7(a)(1) of the ESA.

(6) The Services believe that HCPs
are, and will continue to be, carefully
crafted so that unforeseen circumstances
will be rare, if at all, and that the
Services will be able to successfully
handle any unforeseen circumstance so
that species are not jeopardized. To help
ensure that unforeseen circumstances
are a rare occurrence, the Service
revised the rule in appropriate areas.

(7) The Services replaced the term
“properly functioning,” which was used
in the proposed rule to “properly
implemented.” This change accurately
reflects the intent of the Services when
discussing the implementation of HCPs.

(8) The Services eliminated the
permit-shield provisions from the final
rule.

(9) The Services revised the final rule
by replacing the term “property
interests’ with the term “‘natural
resources,” which more accurately
describes the intent of the Services.

Description/Overview of the Final
Habitat Conservation Plan Assurances
(““No Surprises” Policy) Rule

The information presented below
briefly describes the *“No Surprises”
assurances adopted in this final rule.
These assurances provide economic and
regulatory certainty for non-Federal
property owners that participate in the
ESA’s section 10(a)(1)(B) permitting
process through the following:

1. General assurances. The No
Surprises assurances apply only to
incidental take permits issued in
accordance with the requirements of the
Services’ regulations where the
conservation plan is being properly
implemented, and apply only to species
adequately covered by the conservation

lan.
P Discussion: Once an HCP permit has
been issued and its terms and
conditions are being fully complied
with, the permittee may remain secure
regarding the agreed upon cost of
conservation and mitigation. If the
status of a species addressed under an
HCP unexpectedly worsens because of
unforeseen circumstances, the primary
obligation for implementing additional
conservation measures would be the
responsibility of the Federal
government, other government agencies,
or other non-Federal landowners who
have not yet developed an HCP.

“Adequately covered’ under an HCP
for listed species refers to any species
addressed in an HCP that has satisfied
the permit issuance criteria under
section 10(a)(2)(B) of the ESA. For
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unlisted species, the term refers to any
species that is addressed in an HCP as
if it were listed pursuant to section 4 of
the ESA and is adequately covered by
HCP conditions that would satisfy
permit issuance criteria under section
10(a)(2)(B) of the ESA if the species
were actually listed. For a species to be
covered under a HCP it must be listed
on the section 10(a)(1)(B) permit. These
assurances apply only to species that are
“adequately covered” in the HCP.

“Properly implemented conservation
plan” means any HCP, Implementing
Agreement, and permit whose
commitments and provisions have been
and are being fully implemented by the
permittee and in which the permittee is
in full compliance with the terms and
conditions of the permit, so the HCP is
consistent with the agreed-upon
operating conservation program for the
project.

2. Changed circumstances provided
for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changes in circumstances that were
provided for in the plan’s operating
conservation program, the permittee
will be expected to implement the
measures specified in the plan.

3. Changed circumstances not
provided for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changed circumstances that were not
provided for in the plan’s operating
conservation program, the Services will
not require any conservation and
mitigation measures in addition to those
provided for in the plan without the
consent of the permittee, provided the
plan is being properly implemented.

Discussion: It is important to
distinguish between ““‘changed” and
“unforeseen” circumstances. Many
changes in circumstances during the
course of an HCP can reasonably be
anticipated and planned for in the
conservation plan (e.g., the listing of
new species, or a fire or other natural
catastrophic event in areas prone to
such events), and the plans should
describe the modifications in the project
or activity that will be implemented if
these circumstances arise. ‘“Unforeseen
circumstances” are changes in
circumstances affecting a species or
geographic area covered by an HCP that
could not reasonably have been
anticipated by plan developers or the
Services at the time of the HCP’s
negotiation and development, and that
result in a substantial and adverse
change in the status of a covered species
(e.g., the eruption of Mount St. Helens

was not reasonably foreseeable).
4. Unforeseen circumstances. In

negotiating unforeseen circumstances,

the Services will not require without the
consent of the permittee, the
commitment of additional land, water or
financial compensation or additional
restrictions on the use of land, water,
including quantity and timing of
delivery, or other natural resources
beyond the level otherwise agreed upon
for the species covered by the

conservation plan. )
If additional conservation and

mitigation measures are deemed
necessary to respond to unforeseen
circumstances, the Services may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original terms
of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of
additional land, water or financial
compensation or restrictions on the use
of land, water (including quantity and
timing of delivery), or other natural
resources otherwise available for
development or use under the original
terms of the conservation plan, without
the consent of the permittee.

In determining unforeseen
circumstances, the Services will have
the burden of demonstrating that such
unforeseen circumstances exist, using
the best scientific and commercial data
available. These findings must be
clearly documented and based upon
reliable technical information regarding
the status and habitat requirements of
the affected species. The Services will
consider, but not be limited to, the
following factors: size of the current
range of the affected species; percentage
of range adversely affected by the
conservation plan; percentage of range
conserved by the conservation plan;
ecological significance of that portion of
the range affected by the conservation
plan; level of knowledge about the
affected species and the degree of
specificity of the species’ conservation
program under the conservation plan;
and whether failure to adopt additional
conservation measures would
appreciably reduce the likelihood of
survival and recovery of the affected

species in the wild. o
Discussion: The first criterion is self-

explanatory. The second identifies
factors to be considered by the Services
in determining whether the unforeseen
circumstances are biologically
significant. Generally, the inquiry
would focus on the level of biological
threats to the affected species covered
by the HCP and the degree to which the

welfare of those species is tied to a
particular HCP. For example, if a
species is declining rapidly, and the
HCP encompasses an ecologically
insignificant portion of the species’
range, then unforeseen circumstances
warranting reconsideration of an HCP’s
conservation program typically would
not exist because the overall effect of the
HCP upon the species would be
negligible or insignificant. Conversely, if
a species is declining rapidly and the
HCP in question encompasses a majority
of the species’ range, then unforeseen
circumstances warranting a review of an
HCP’s conservation program probably
would exist. If unforeseen
circumstances are found to exist, the
Services will consider changes in the
operating conservation program or
additional mitigation measures.
However, measures required of the
permittee must be as close as possible
to the terms of the original HCP and
must be limited to modifications within
any conserved habitat area or to
adjustments within lands or waters that
are already set aside in the HCP’s
operating conservation program.
“Conserved habitat areas’ are areas
explicitly designated for habitat
restoration, acquisition, protection, or
other conservation uses under an HCP.
An “‘operating conservation program”
consists of the conservation
management activities, which are
expressly agreed upon and described in
an HCP or its Implementing Agreement
and that are undertaken for the affected
species when implementing an
approved HCP. Any adjustments or
modifications will not include
requirements for additional land, water,
or financial compensation, or additional
restrictions on the use of land, water
(including quantity and timing of
delivery), or other natural resources
otherwise available for development or
use under the HCP, unless the permittee
consents to such additional measures.

Modifications within conserved
habitat areas or to the HCP’s operating
conservation program means changes to
the plan areas explicitly designated for
habitat protection or other conservation
uses under the HCP, or changes that
increase the effectiveness of the HCP’s
operating conservation program,
provided that any such changes do not
impose new restrictions or require
additional financial compensation on
the permittee’s activities. Thus, if an
HCP’s operating conservation program
originally included a mixture of
predator depredation control and
captive breeding, but subsequent
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research or information demonstrated
that one of these was considerably more
effective than the other, the Services
would be able to request an adjustment
in the proportionate use of these tools,
provided that such an adjustment did
not increase the overall costs to the HCP
permittee. Additionally, the No
Surprises assurance does not preclude
any Federal agency from exercising its
Federal reserved water rights.

The “Unforeseen circumstances”
section of the HCP should discuss the
process for addressing those future
changes in circumstances surrounding
the HCP that could not reasonably be
anticipated by HCP planners. While
HCP permittees will not be responsible
for bearing any additional economic
burden for more mitigation measures,
other methods remain available to
respond to the needs of the affected
species and to assure that the goals of
the ESA are satisfied. These include
increasing the effectiveness of the HCP’s
operating conservation program by
adjusting the program in a way that does
not result in a net increase in costs to
the permittee, and actions taken by the
government or voluntary conservation
measures taken by the permittee.

When negotiating the unforeseen
provisions in an HCP, the permittee
cannot be required to commit additional
land, funds, or additional restrictions on
lands, water (including quantity and
timing of delivery) or other natural
resources released under an HCP for
development or use from any permittee
who is implementing the HCP and is
abiding by all of the permit terms and
conditions in good faith or has fully
implemented their commitments under
an approved HCP. Moreover, this rule
does not preempt or affect any Federal
reserved water rights.

In the event of unforeseen
circumstances, the Services will work
with the permittee to increase the
effectiveness of the HCP’s operating
conservation program to address the
unforeseen circumstances without
requiring the permittee to provide an
additional commitment of resources as
stated above. The specific nature of the
requested changes to the operating
conservation program will vary among
HCPs depending upon individual
habitat and species needs.

5. Nothing in this rule will be
construed to limit or constrain the
Services, any Federal, State, local, or
Tribal government agency, or a private
entity, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

Discussion: This means the Services
or other entities can intervene on behalf

of a species at their own expense at any
time and be consistent with the
assurances provided to the permittee
under this final rule. However, it is
unlikely that the Services would have to
resort to protective or conservation
action requiring new appropriations of
funds by Congress in order to meet their
commitment under this final rule
(consistent with their obligations under
the ESA). If this unlikely event
occurred, these actions would be subject
to the requirements of the Anti-
Deficiency Act and the availability of
funds appropriated by Congress.

Also, nothing in this final rule
prevents the Services from asking a
permittee to voluntarily undertake
additional mitigation on behalf of
affected species. While an HCP
permittee who has been implementing
the HCP and permit terms and
conditions in good faith would not be
obligated to provide additional
mitigation, the Services believe that
many landowners would be willing to
consider additional conservation
assistance on a voluntary basis if a
compelling argument for assistance
could be made.

The Services believe that it will be
rare for unforeseen circumstances to
result in a jeopardy situation. However,
in such cases, the Services will use all
of their authorities, will work with other
Federal agencies to rectify the situation,
and work with the permittee to redirect
conservation and mitigation measures
so as to offset the likelihood of jeopardy.
The Services have a wide array of
authorities and resources that can be
used to provide additional protection
for threatened or endangered species
covered by an HCP.

Required Determinations

A major purpose of this final rule is
to provide section 10(a)(1)(B) permittees
regulatory assurances related to the
issuance of an HCP permit. From the
Federal government’s perspective,
implementation of this rule would not
result in additional expenditures to the
permittee that are above and beyond
that already required through the
section 10(a)(1)(B) permitting process.
There are, however, benefits derived
from HCPs for both the non-Federal
permittees and the species covered by
the HCPs. HCPs are mechanisms that
allow non-Federal entities to continue
with economic use or development
activities, while factoring species’
conservation needs into natural resource
management decisions. Benefits to the
covered species may include the
conservation of lands and waters upon
which the species depends, decreased
habitat fragmentation, the removal of

threats to candidate, proposed, or other
unlisted species, and in various
instances, advancement of the recovery
of listed species. Non-Federal entities
are then provided regulatory assurances
pursuant to an approved incidental take
permit under section 10(a)(1)(B) of the
ESA for those species that are
adequately covered by the permit,
conditioned, of course, on the proper
implementation of the HCP. Since the
Habitat Conservation Plan Assurances
(““No Surprises” policy) impose no
additional economic costs or burdens
upon an HCP permittee, the Services
have determined that the final rule
would not result in significant costs of
implementation to non-Federal entities.

Information Collection/Paperwork
Reduction Act

No significant effects are expected on
non-Federal entities exercising their
option to enter into the HCP planning
program because there is no additional
information required during the HCP
development or processing phase due
solely to these regulatory assurances.

The Services have examined this final
rule under the Paperwork Reduction Act
of 1995 and found it to contain no
requests for additional information or
increase in the collection requirements
associated with incidental take permits
other than those already approved for
incidental take permits with OMB
approval #1018-0094, which has an
expiration date of February 28, 2001.

Economic Analysis

This final rule was subject to Office of
Management and Budget review under
Executive Order 12866. However, the
Services have determined that there will
be no additional costs placed on the
non-Federal entity associated with this
final regulation. The No Surprises
policy, which was drafted in 1994, went
through a public comment period as
part of the draft 1994 Habitat
Conservation Planning Handbook (59
FR 65782, December 21, 1994), was
included in the final 1996 Habitat
Conservation Planning Handbook (61
FR 63854, December 2, 1996), and
currently is being implemented in
individual HCP permits as they are
issued after an opportunity for public
comment. The No Surprises assurances
provided to permittees through these
final rules apply to the HCP permitting
process only, and the Services have
determined that there will be no
additional information required of non-
Federal entities through the HCP
permitting process to provide
assurances to the permittee.

The Department of the Interior has
certified that this rulemaking will not
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have a significant economic impact on
a substantial number of small entities,
which includes businesses,
organizations, or governmental
jurisdictions. This final rule will
provide non-Federal entities regulatory
certainty pursuant to an approved
incidental take permit under section
10(a)(1)(B) of the Act. No significant
effects are expected on non-Federal
entities exercising their option to enter
into the HCP planning program because
there will be no additional information
required through the HCP process due
to the application of assurances or *“No
Surprises.” Therefore, this rule would
have a minimal effect on such entities.
NMFS has also reviewed this rule under
the Regulatory Flexibility Act of 1980
and concurs with the above
certification.

The implementation of the final
Habitat Conservation Plan Assurances
rule does not require any additional
data not already required by the HCP
process. Regulatory assurances are
provided to the permittee if the HCP is
properly implemented, and if all the
terms and conditions of the HCP,
permit, or Implementing Agreement are
all being met. The underlying economic
basis of comparing the final rule with
and without the assurances was used to
determine if there existed any potential
economic effects from implementing
this policy. Since the rule is being
implemented with existing data, there
are no incremental costs being imposed
on non-Federal landowners. The
benefits generated by this rule are being
shared by the Services (i.e., less habitat
fragmentation, habitat management, and
protection for covered species) and by
non-Federal landowners (i.e.,
assurances that approved HCPs will
allow for future economic uses of non-
Federal land without further
conservation and mitigation measures).

There are no specific data to assess
the effects on businesses from this rule.
To the extent businesses are affected,
however, such effects would be positive,
not negative. Until specific HCPs are
approved, it is not possible to determine
effects on commodity prices,
competition or jobs. Moreover, any
economic effects would likely be tied to
the cost of the development and
implementation of the HCP itself and
not to these assurances. There is a
positive effect expected on the
environment because these assurances
act as an incentive for non-Federal
entities to seek HCPs and to factor
species conservation needs into national
resources management decisions. No
effect on public health and safety is
expected from this rule. Therefore, this
rule most likely would not have a

significant effect on a substantial
number of small entities.

The Services have determined and
certify pursuant to the Unfunded
Mandates Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
of $100 million or more in any given
year on local or State governments or
private entities. No additional
information will be required from a non-
Federal entity solely as a result of these
assurances.

Civil Justice Reform

The Departments have determined
that these final regulations meet the
applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

National Environmental Policy Act

The Department has determined that
the issuance of the final rule is
categorically excluded under the
Department of the Interior’'s NEPA
procedures in 516 DM 2, Appendix
1.10. NMFS concurs with the
Department of Interior’s determination
that the issuance of the final rule
qualifies for a categorical exclusion and
falls within the categorical exclusion
criteria in NOAA 216-3 Administrative
Order, Environmental Review
Procedure.

List of Subjects

50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

50 CFR Part 222

Administrative practices and
procedure, Endangered and threatened
species, Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

For the reasons set out in the
preamble, the Services amend Title 50,
Chapter I, subchapter B; and Title 50,
Chapter Il, subchapter C of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

Subpart C—Endangered Wildlife

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. The FWS amends §17.3 by adding
the following definitions alphabetically
to read as follows:

* * * * *

Adequately covered means, with

respect to species listed pursuant to

section 4 of the ESA, that a proposed
conservation plan has satisfied the
permit issuance criteria under section
10(a)(2)(B) of the ESA for the species
covered by the plan, and, with respect
to unlisted species, that a proposed
conservation plan has satisfied the
permit issuance criteria under section
10(a)(2)(B) of the ESA that would
otherwise apply if the unlisted species
covered by the plan were actually listed.
For the Services to cover a species
under a conservation plan, it must be
listed on the section 10(a)(1)(B) permit.

* * * * *

Changed circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that can reasonably
be anticipated by plan developers and
the Service and that can be planned for
(e.g., the listing of new species, or a fire
or other natural catastrophic event in
areas prone to such events).

Conserved habitat areas means areas
explicitly designated for habitat
restoration, acquisition, protection, or
other conservation purposes under a
conservation plan.

Conservation plan means the plan
required by section 10(a)(2)(A) of the
ESA that an applicant must submit
when applying for an incidental take
permit. Conservation plans also are
known as ““habitat conservation plans”
or “HCPs.”

* * * * *

Operating conservation program
means those conservation management
activities which are expressly agreed
upon and described in a conservation
plan or its Implementing Agreement, if
any, and which are to be undertaken for
the affected species when implementing
an approved conservation plan,
including measures to respond to
changed circumstances.

* * * * *

Properly implemented conservation
plan means any conservation plan,
Implementing Agreement and permit
whose commitments and provisions
have been or are being fully
implemented by the permittee.

* * * * *

Unforeseen circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that could not
reasonably have been anticipated by
plan developers and the Service at the
time of the conservation plan’s
negotiation and development, and that
result in a substantial and adverse
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change in the status of the covered
species.
* * * * *

3. The FWS amends §17.22 by adding
paragraphs (b) (5) and (6) to read as
follows:

§17.22 Permits for scientific purposes,
enhancement of propagation or survival, or
for incidental taking.
* * * * *

b * * *

(5) Assurances provided to permittee
in case of changed or unforeseen
circumstances. The assurances in this
paragraph (b)(5) apply only to incidental
take permits issued in accordance with
paragraph (b)(2) of this section where
the conservation plan is being properly
implemented, and apply only with
respect to species adequately covered by
the conservation plan. These assurances
cannot be provided to Federal agencies.
This rule does not apply to incidental
take permits issued prior to March 25,
1998. The assurances provided in
incidental take permits issued prior to
March 25, 1998 remain in effect, and
those permits will not be revised as a
result of this rulemaking.

(i) Changed circumstances provided
for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changed circumstances and were
provided for in the plan’s operating
conservation program, the permittee
will implement the measures specified
in the plan.

(ii) Changed circumstances not
provided for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changed circumstances and such
measures were not provided for in the
plan’s operating conservation program,
the Director will not require any
conservation and mitigation measures in
addition to those provided for in the
plan without the consent of the
permittee, provided the plan is being
properly implemented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the
commitment of additional land, water,
or financial compensation or additional
restrictions on the use of land, water, or
other natural resources beyond the level
otherwise agreed upon for the species
covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed
necessary to respond to unforeseen
circumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such

measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original terms
of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of
additional land, water or financial
compensation or additional restrictions
on the use of land, water, or other
natural resources otherwise available for
development or use under the original
terms of the conservation plan without
the consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen
circumstances exist, using the best
scientific and commercial data
available. These findings must be
clearly documented and based upon
reliable technical information regarding
the status and habitat requirements of
the affected species. The Director will
consider, but not be limited to, the
following factors:

(1) Size of the current range of the
affected species;

(2) Percentage of range adversely
affected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

(5) Level of knowledge about the
affected species and the degree of
specificity of the species’ conservation
program under the conservation plan;
and

(6) Whether failure to adopt
additional conservation measures would
appreciably reduce the likelihood of
survival and recovery of the affected
species in the wild.

(6) Nothing in this rule will be
construed to limit or constrain the
Director, any Federal, State, local, or
Tribal government agency, or a private
entity, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

Subpart D—Threatened Wildlife

4. The FWS amends §17.32 by adding
paragraphs (b)(5) and (6) to read as
follows:

§17.32 Permits—general.
* * * * *

(b) * X *

(5) Assurances provided to permittee
in case of changed or unforeseen
circumstances. The assurances in this
paragraph (b)(5) apply only to incidental
take permits issued in accordance with

paragraph (b)(2) of this section where
the conservation plan is being properly
implemented, and apply only with
respect to specifies adequately covered
by the conservation plan. These
assurances cannot be provided to
Federal agencies. This rule does not
apply to incidental take permits issued
prior to [insert 30 days after the date of
publication in the Federal Register].
The assurances provided in incidental
take permits issued prior to [insert 30
days after the date of publication in the
Federal Register] remain in effect, and
those permits will not be revised as a
result of this rulemaking.

(i) Changed circumstances provided
for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changed circumstances and were
provided for in the plan’s operating
conservation program, the permittee
will implement the measures specified
in the plan.

(ii) Changed circumstances not
provided for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changed circumstances and such
measures were not provided for in the
plan’s operating conservation program,
the Director will not require any
conservation and mitigation measures in
addition to those provided for in the
plan without the consent of the
permittee, provided the plan is being
properly implemented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the
commitment of additional land, water,
or financial compensation or additional
restrictions on the use of land, water, or
other natural resources beyond the level
otherwise agreed upon for the species
covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed
necessary to respond to unforeseen
circumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original terms
of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of
additional land, water or financial
compensation or additional restrictions
on the use of land, water, or other
natural resources otherwise available for
development or use under the original
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terms of the conservation plan without
the consent of the permittee.

(C) The Director will have the burden
of demonstrating that such unforeseen
circumstances exist, using the best
scientific and commercial data
available. These findings must be
clearly documented and based upon
reliable technical information regarding
the status and habitat requirements of
the affected species. The Director will
consider, but not be limited to, the
following factors:

(1) Size of the current range of the
affected species;

(2) Percentage of range adversely
affected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

(5) Level of knowledge about the
affected species and the degree of
specificity of the species’ conservation
program under the conservation plan;
and

(6) Whether failure to adopt
additional conservation measures would
appreciably reduce the likelihood of
survival and recovery of the affected
species in the wild.

(6) Nothing in this rule will be
construed to limit or constrain the
Director, any Federal, State, local, or
Tribal government agency, or a private
entity, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

PART 222—ENDANGERED FISH OR
WILDLIFE

5. The authority citation for part 222
is revised to read as follows:

Authority: 16 U.S.C. 1531-1543 and 16
U.S.C. 1361 et seq.

Subpart C—Endangered Fish or
Wildlife Permits

6. In part 222, a new section is added
to read as follows:

222.3 Definitions.

These definitions apply only to
§222.22:

Adequately covered means, with
respect to species listed pursuant to
section 4 of the ESA, that a proposed
conservation plan has satisfied the
permit issuance criteria under section
10(a)(2)(B) of the ESA for the species
covered by the plan and, with respect to
unlisted species, that a proposed
conservation plan has satisfied the
permit issuance criteria under section
10(a)(2)(B) of the ESA that would
otherwise apply if the unlisted species

covered by the plan were actually listed.
For the Services to cover a species
under a conservation plan, it must be
listed on the section 10(a)(1)(B) permit.

Changed circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that can reasonably
be anticipated by plan developers and
NMFS and that can be planned for (e.g.,
the listing of new species, or a fire or
other natural catastrophic event in areas
prone to such events).

Conserved habitat areas means areas
explicitly designated for habitat
restoration, acquisition, protection, or
other conservation purposes under a
conservation plan.

Conservation plan means the plan
required by section 10(a)(2)(A) of the
ESA that an applicant must submit
when applying for an incidental take
permit. Conservation plans also are
known as ‘““habitat conservation plans”
or “HCPs.”

Operating conservation program
means those conservation management
activities which are expressly agreed
upon and described in a conservation
plan or its Implementing Agreement, if
any, and which are to be undertaken for
the affected species when implementing
an approved conservation plan,
including measures to respond to
changed circumstances.

Properly implemented conservation
plan means any conservation plan,
Implementing Agreement and permit
whose commitments and provisions
have been or are being fully
implemented by the permittee.

Unforeseen circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that could not
reasonably have been anticipated by
plan developers and NMFS at the time
of the conservation plan’s negotiation
and development, and that result in a
substantial and adverse change in the
status of the covered species.

§222.22 [Amended]

7.1n §222.22, paragraphs (g) and (h)
are added.

* * * * *

(9) Assurances provided to permittee
in case of changed or unforeseen
circumstances. The assurances in this
paragraph (g) apply only to incidental
take permits issued in accordance with
paragraph (c) of this section where the
conservation plan is being properly
implemented, and apply only with
respect to species adequately covered by
the conservation plan. These assurances
cannot be provided to Federal agencies.
This rule does not apply to incidental
take permits issued prior to March 25,

1998. The assurances provided in
incidental take permits issued prior to
March 25, 1998 remain in effect, and
those permits will not be revised as a
result of this rulemaking.

(1) Changed circumstances provided
for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changed circumstances and were
provided for in the plan’s operating
conservation program, the permittee
will implement the measures specified
in the plan.

(2) Changed circumstances not
provided for in the plan. If additional
conservation and mitigation measures
are deemed necessary to respond to
changed circumstances and such
measures were not provided for in the
plan’s operating conservation program,
NMFS will not require any conservation
and mitigation measures in addition to
those provided for in the plan without
the consent of the permittee, provided
the plan is being properly implemented.

(3) Unforeseen circumstances. (i) In
negotiating unforeseen circumstances,
NMFS will not require the commitment
of additional land, water, or financial
compensation or additional restrictions
on the use of land, water, or other
natural resources beyond the level
otherwise agreed upon for the species
covered by the conservation plan
without the consent of the permittee.

(ii) If additional conservation and
mitigation measures are deemed
necessary to respond to unforeseen
circumstances, NMFS may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original terms
of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of
additional land, water or financial
compensation or additional restrictions
on the use of land, water, or other
natural resources otherwise available for
development or use under the original
terms of the conservation plan without
the consent of the permittee.

(iii) NMFS will have the burden of
demonstrating that unforeseen
circumstances exist, using the best
scientific and commercial data
available. These findings must be
clearly documented and based upon
reliable technical information regarding
the status and habitat requirements of
the affected species. NMFS will
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consider, but not be limited to, the
following factors:

(A) Size of the current range of the
affected species;

(B) Percentage of range adversely
affected by the conservation plan;

(C) Percentage of range conserved by
the conservation plan;

(D) Ecological significance of that
portion of the range affected by the
conservation plan;

(E) Level of knowledge about the
affected species and the degree of
specificity of the species’ conservation

program under the conservation plan;
and

(F) Whether failure to adopt
additional conservation measures would
appreciably reduce the likelihood of
survival and recovery of the affected
species in the wild.

(h) Nothing in this rule will be
construed to limit or constrain the
Assistant Administrator, any Federal,
State, local, or tribal government
agency, or a private entity, from taking
additional actions at its own expense to

protect or conserve a species included
in a conservation plan.

Dated: February 13, 1998.
Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

Dated: February 11, 1998.
Donald J. Barry,

Acting Assistant Secretary, Fish, Wildlife, and
Parks, Department of Interior.

[FR Doc. 98-4367 Filed 2—20-98; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 930
RIN 3206-AI08

Appointment, Pay, and Removal of
Administrative Law Judges

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management (OPM) proposes to revise
the regulations governing the
appointment, pay, and removal of
administrative law judges appointed
under 5 U.S.C. 3105. Among the major
revisions, these regulations would
permit an above-the-minimum pay rate
for reinstatement eligibles with superior
qualifications; permit promotion of a
judge to an AL-1 position after 52
weeks in an AL-3 or AL-2 position;
permit details from other agencies when
an agency has insufficient work to
employ a full-time administrative law
judge; place a limit of 1 year on details
from other agencies with a possible
extension of up to 1 year; and give
agencies the option of filling a vacancy
by selecting a current administrative
law judge employed within the agency
or selecting one from OPM’s priority
referral list.

DATES: Written comments will be
considered if received on or before April
24, 1998.

ADDRESSES: Send or deliver written
comments to Mary Lou Lindholm,
Associate Director for Employment,
Office of Personnel Management, Room
6F08, 1900 E Street NW., Washington,
DC 20415.

FOR FURTHER INFORMATION CONTACT:
Juanita Love on 202-606-4890, FAX
202-606-0584, or TDD 202—-606—0023.
SUPPLEMENTARY INFORMATION: The
administrative law judge function was
established by the Administrative
Procedure Act (APA) of 1946.
Administrative law judges preside at
formal hearings, which agencies are

required by statute to hold, and make or
recommend decisions on the basis of the
record. The APA requires that this
function be carried out in an impartial
manner. To assure the objectivity of
judges and insulate them from improper
pressure, the APA made them
independent of their employing
agencies in matters of tenure and
compensation. Further, the Office of
Personnel Management (OPM) is
charged with administering merit
selection and pay systems for judges,
and regulations covering these matters
are in 5 CFR part 930, subpart B. OPM
proposes to revise the regulations to
make a number of substantive and
editorial changes, as follows.

Section 930.203 Examination

The current regulation contains a
detailed description of the components
and scoring of the examination. We
propose to delete this description as
unnecessary because the examination
announcement contains a more detailed
description, and OPM makes the
announcement readily available. The
regulation also contains numerous
references to ““OPM Examination
Announcement No. 318,” the
announcement for administrative law
judge positions. We believe these
references also are unnecessary in
regulation and plan to delete them as
other examination announcement
numbers and descriptions of
examination components and scoring
are not routinely published in
regulation.

Section 930.204 Appointment
(Formerly §930.203a)

We are renumbering section 203a and
subsequent sections in subpart B to
conform with publication numbering
requirements.

Paragraph (c)(3) of this section
addresses appointment of employees
whose positions are classified as
administrative law judge positions by
legislation, Executive order, or court
decision. An agency has six months
after such classification to recommend
to OPM that the incumbent be
appointed as an administrative law
judge. We propose to delete this
requirement and instead rely on the
terms of the legislation, Executive order,
or court decision for any time frames for
appointment.

Paragraph (c)(4) of this section
provides that in an emergency situation

OPM may authorize a conditional
appointment of an administrative law
judge pending final decision on the
individual’s appointment eligibility. We
propose to delete this provision as
inconsistent with the intent of the APA
that administrative law judges serve
without condition.

Section 930.205 Promotion (Formerly
§930.204)

We propose to transfer the one-year
service requirement for promotion from
§930.210 to this section and change the
period to 52 weeks to be consistent with
the waiting period for pay increases for
judges at level AL-3 and before transfer
to a different agency. We also propose
to grant agencies the discretion to
require 52 weeks of service at either the
AL-2 or AL-3 level when filling a
position at AL-1. This change will
enable an agency to consider its own
administrative law judges when filling a
chief judge position at AL-1.

In addition, we clarify that an agency
has the authority to promote a current
administrative law judge when an
existing managerial position at AL-1 or
AL-2 is vacated or a new managerial
position is established.

Section 930.211 Pay (Formerly
§930.210)

An agency may pay, with OPM
approval, an above-the-minimum rate to
a candidate with superior qualifications
who is appointed from a certificate of
eligibles to a position at level AL-3. We
propose to expand this authority in
paragraph (g)(2) to include
reinstatement eligibles with superior
qualifications.

We added a new paragraph to clarify
that an agency may reduce the level or
pay of an administrative law judge for
good cause only after the Merit Systems
Protection Board has specified such
action.

In addition, we deleted paragraphs (j)
through (m). These paragraphs provided
instructions for implementing the
current pay system authorized by the
Federal Employees Pay Comparability
Act of 1990. Since all administrative
law judges have been converted to the
current pay system, these paragraphs are
no longer needed.
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Section 930.214 Use of Administrative
Law Judges on Detail From Other
Agencies (Formerly § 930.213)

This section provides for the detail of
judges from one agency to another one
that is occasionally or temporarily
insufficiently staffed with judges. We
propose to clarify this authority to
include agencies with insufficient work
to detail an administrative law judge to
conduct and complete the hearing of
one or more specified cases and issue
decisions. We also propose a one-year
limit on all interagency details, with the
possibility of an extension of up to one
additional year. This maximum limit
should be sufficient to satisfy agency
needs.

Section 930.216 Reduction in Force
(Formerly §930.215)

We propose permitting an additional
flexibility to agencies when
administrative law judges affected by
reductions in force are on OPM’s
priority referral list for geographic
locations where agencies wish to fill
vacant positions. This change would
give agencies the option of filling the
vacant positions either from OPM’s
priority referral list or by selection of
administrative law judges currently
employed by the hiring agency. At the
present time, agencies are allowed to fill
the vacant positions only through the
priority referral list. OPM would still
retain the authority to grant exceptions
to this order of selection. This change
will allow agencies to better manage
their administrative law judge
workforce by giving them the flexibility
to make intra-agency reassignments
when vacancies arise.

Miscellaneous

We made the following additional
changes:

* Moved the provision specifying the
proper title for administrative law
judges to §930.201 from §930.203b,
which is abolished. A statement that
administrative law judge positions are
in the competitive service is added to
§930.201.

* Moved the prohibition against
awards from § 930.210(b) to §930.212.

« Made revisions throughout the
subpart to clarify in certain situations
that an applicant must meet the
minimum qualification requirements for
administrative law judge positions
rather than take the examination.

¢ Clarified throughout the subpart
that administrative law judges are given
*‘career absolute” appointments.

» Deleted reference in §930.215(c)(4)
to Standard Form 171, Application for
Federal Employment, which was

abolished in 1994. Application may be
by resume, the Optional Form 612-
Optional Application for Federal
Employment, or other written format.

* Made various editorial changes.
Regulatory Flexibility Act

| certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it pertains only to Federal
agencies.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 930

Administrative practice and
procedure, Computer technology,
Government employees, Motor vehicles.

U.S. Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM proposes to amend
5 CFR part 930 as follows:

PART 930—PROGRAMS FOR
SPECIFIC POSITIONS AND
EXAMINATIONS (MISCELLANEOUS)

Subpart B—Appointment, Pay, and
Removal of Administrative Law Judges

1. Subpart B is revised to read as
follows:

Subpart B—Appointment, Pay, and
Removal of Administrative Law Judges

Sec.

930.201
930.202
930.203
930.204
930.205
930.206
930.207
930.208

Coverage.

Definitions.

Examination.

Appointment.

Promotion.

Reassignment.

Transfer.

Reinstatement.

930.209 Restoration.

930.210 Detail and assignment to other
duties within the same agency.

930.211 Pay.

930.212 Performance rating and awards.

930.213 Rotation of administrative law
judges.

930.214 Use of administrative law judges
on detail from other agencies.

930.215 Actions against administrative law
judges.

930.216 Reduction in force.

930.217 Temporary employment: senior
administrative law judges.

Authority: 5 U.S.C. 1104(a)(2), 1305, 3105,
3323(b), 3344, 4301(2)(D), 5372, 7521.

Subpart B—Appointment, Pay, and
Removal of Administrative Law Judges

§930.201 Coverage.

(a) This subpart applies to
employment of administrative law
judges appointed under 5 U.S.C. 3105
for proceedings required to be
conducted in accordance with 5 U.S.C.
556 and 557.

(b) Administrative law judge positions
are in the competitive service. Except as
otherwise provided in this subpart, the
rules and regulations applicable to
positions in the competitive service
apply to administrative law judge
positions.

(c) In accordance with 5 U.S.C.
1104(a)(2), OPM shall conduct
competitive examinations for
administrative law judge positions, and
agencies employing administrative law
judges shall reimburse OPM for the cost
of developing and administering such
examinations. Each employing agency’s
share of reimbursement shall be based
on its relative number of administrative
law judges as of March 31 of the
preceding fiscal year. OPM will work
with employing agencies to review the
examination program for effectiveness
and efficiency and identify needed
improvements, consistent with statutory
requirements. Subsequently, OPM will
annually compute the cost of the
examination program and notify each
agency of its share, along with a full
accounting of the costs, and payment
procedures.

(d) The title “administrative law
judge” is the official class title for an
administrative law judge position. Each
agency will use only this official class
title for personnel, budget, and fiscal
purposes.

§930.202 Definitions.

In this subpart—

(a) Agency has the same meaning as
given in 5 U.S.C. 551.

(b) Detail means the temporary
assignment of an employee from one
position to another position without
change in civil service or pay status.

(c) Administrative law judge position
means a position in which any portion
of the duties requires the appointment
of an administrative law judge under 5
U.S.C. 3105.

(d) Promotion means a change from a
lower to a higher level position.

(e) Reinstatement means
reemployment authorized on the basis
of the appointee’s absolute status as
administrative law judge after an earlier
separation from an administrative law
judge position.

(f) Removal means discharge of an
administrative law judge from the
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position of administrative law judge or
involuntary reassignment, demotion, or
promotion to a position other than that
of administrative law judge.

§930.203 Examination.

(a) Periodic open competition.
Applicants for administrative law judge
positions will be examined periodically
in open competition as announced by
OPM. Applicants who demonstrate in
their written applications and
supporting materials that they meet the
minimum qualifying experience
requirements specified in the OPM
examination announcement will be
eligible to compete in further
examination procedures.

(b) Preparation of certificates. When
agencies request certificates of eligibles
to consider in filling vacant
administrative law judge positions,
OPM will certify candidates from the
top of the register. Candidates are
ranked on the basis of assigned final
ratings, augmented by veterans’
preference points, if applicable. At least
three eligible applicants, if available,
will be certified to the employing
agency for consideration for each
vacancy.

(c) Appeal of rating. Applicants who
obtain an ineligible rating or applicants
who are dissatisfied with their final
rating may appeal the rating to the
Administrative Law Judge Rating
Appeals Panel, Office of Personnel
Management, Washington, DC 20415,
within 30 days after the date of final
action by the Office of Administrative
Law Judges or such later time as may be
allowed by the Panel.

§930.204 Appointment.

(a) Prior approval. An agency may
make an appointment to an
administrative law judge position only
with the prior approval of OPM, except
when it makes its selection from a
certificate of eligibles furnished by
OPM. When requesting OPM approval
of an appointment to an administrative
law judge position or the issuance of a
certificate of eligibles, the requesting
agency must demonstrate that its
hearing workload requires the
appointment of an additional
administrative law judge(s) to get
necessary work done. An appointment
is subject to suitability investigation in
accordance with subparts B and C of
part 731 of this chapter and subject to
conflict of interest and security
clearance requirements by the
appointing agency.

(b) Probationary and career-
conditional periods. Administrative law
judges are given career appointments
(commonly called career absolute

appointments) and placed in tenure
group . The requirements for
probationary and career-conditional
periods do not apply to an appointment
to an administrative law judge position.

(c) Appointment of incumbents of
newly classified administrative law
judge positions. An agency may give a
career absolute appointment as an
administrative law judge to an employee
who is serving in a position at the time
it is classified as an administrative law
judge position on the basis of
legislation, Executive order, or decision
of a court, if—

(1) The employee is serving under a
career or career-conditional
appointment or an excepted
appointment without time limit;

(2) The employee is serving in the
position on the date of the legislation,
Executive order, or decision of the
court, on which the classification of the
position is based;

(3) OPM receives a recommendation
for the employee’s appointment from
the agency concerned; and

(4) OPM finds that the employee
meets the minimum qualification
requirements for the position.

(d) Appointment of incumbents of
nonadministrative law judge positions.
Except as provided in paragraph (c) of
this section, an agency may not appoint
an employee who is serving in a
position other than an administrative
law judge position to an administrative
law judge position other than by
selection from a certificate of eligibles
furnished by OPM from the open
competitive register.

§930.205 Promotion.

(a) When OPM places an occupied
administrative law judge position at a
higher level, OPM will direct the
promotion of the incumbent
administrative law judge. The
promotion will be effective on the date
named by OPM.

(b) When OPM places an
administrative law judge position at
level AL-1 or AL-2 on the basis of the
position’s managerial and
administrative responsibilities, or an
agency has a vacant position at AL-1 or
AL-2, the employing agency may
promote one of its administrative law
judges to the position, provided the
selection and/or promotion is in
accordance with regular civil service
procedures.

(c) Judges must serve at least 52 weeks
in an AL level before advancing to a
higher level. In filling a position in level
AL-1, an agency has the discretion to
determine whether to consider
administrative law judges who have
served at least 52 weeks in level AL-3

but not 52 weeks in AL-2. Service in an
equivalent or higher grade level in other
Federal civilian positions is creditable
toward the 52-week requirement.

§930.206 Reassignment.

With the prior approval of OPM, an
agency may, without competition,
reassign an administrative law judge
serving under career absolute
appointment to another administrative
law judge position at the same level in
the same agency, provided the
assignment is for bona fide management
reasons and in accordance with regular
civil service procedures and merit
system principles.

§930.207 Transfer.

(a) With the prior approval of OPM,
an agency may, without competition,
appoint an administrative law judge by
transfer from an administrative law
judge position in another agency in
accordance with regular civil service
procedures, provided the administrative
law judge maintains a current license to
practice law under the laws of a state,
the District of Columbia, the
Commonwealth of Puerto Rico, or any
territorial court established under the
Constitution.

(b) An agency may not transfer a
person from one administrative law
judge position to another administrative
law judge position under paragraph (a)
of this section sooner than 52 weeks
after the person’s last appointment,
unless the gaining and losing agencies
agree to the transfer.

§930.208 Reinstatement.

With the prior approval of OPM, an
agency may reinstate a former
administrative law judge who has
served with career absolute status under
5 U.S.C. 3105 in accordance with
regular civil service procedures,
provided the former judge maintains a
current license to practice law under the
laws of a state, the District of Columbia,
the Commonwealth of Puerto Rico, or
any territorial court established under
the Constitution. Reinstatement is
subject to investigation by OPM in
accordance with part 731 of this
chapter.

§930.209 Restoration.

Parts 352 and 353 of this chapter
governing reemployment rights and
restoration to duty after uniformed
service or recovery from compensable
injury apply to reemployment and
restoration to administrative law judge
positions.
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§930.210 Detail and assignment to other
duties within the same agency.

(a) An agency may not detail an
employee who is not an administrative
law judge to an administrative law judge
position.

(b) An agency may assign an
administrative law judge (by detail or
otherwise) to perform duties that are not
the duties of an administrative law
judge without prior approval of OPM
only when—

(1) The other duties are consistent
with the duties and responsibilities of
an administrative law judge;

(2) The assignment is to last no longer
than 120 days; and

(3) The administrative law judge has
not had an aggregate of more than 120
days of those assignments or details
within the preceding 12 months.

(c) On a showing by an agency that it
is in the public interest to do so, OPM
may authorize a waiver of paragraphs
(b) (2) and (3) of this section.

(d) An agency may detail an
administrative law judge from one
administrative law judge position to
another in the same agency, without the
prior approval of OPM, provided the
detail is in accordance with regular civil
service procedures.

§930.211 Pay.

(a) OPM wiill place each
administrative law judge position in one
of the three grades or levels of basic pay,
AL-3, AL-2 or AL-1, of the
Administrative Law Pay System
established for such positions under 5
U.S.C. 5372 in accordance with this
section. AL-3 will have six rates of
basic pay, A, B, C, D, E, and F, ranging
respectively in 5 percent intervals from
65 percent of level IV of the Executive
Schedule (EX-IV) to 90 percent of EX—
IV. AL-2 will have one rate of basic pay
equal to 95 percent of EX—IV. AL-1 will
have one rate of basic pay equal to 100
percent of EX-IV.

(b) AL-3 is the basic pay level for
administrative law judge positions filled
through competitive examination, as
provided in § 930.204 of this part.

(c) Subject to the approval of OPM,
agencies may establish administrative
law judge positions at pay levels AL-2
and AL-1. Administrative law judge
positions may be placed at such levels
when they involve significant
administrative and managerial
responsibilities.

(d) For promotion to a higher level,
see §930.205 of this part.

(e) Except as provided in paragraph
(9) of this section, upon appointment to
an administrative law judge position
placed in AL-3, an administrative law
judge shall be paid at the minimum rate

A of AL-3, and shall be automatically
advanced successively to rates B, C, and
D of that level upon completion of 52
weeks of service in the next lower rate,
and to rates E and F of that level upon
completion of 104 weeks of service in
the next lower rate. Time in a nonpay
status is generally creditable service in
the computation of a waiting period
only in so far as it does not exceed 2
weeks per year for each 52 weeks of
service. However, absence due to
uniformed service or compensable
injury is fully creditable upon
reemployment as provided in part 353
of this chapter.

(f) Upon appointment to a position at
AL-3, an administrative law judge will
be paid at the minimum rate A, unless
the administrative law judge is eligible
for a higher rate B, C, D, E, or F because
of prior service or superior
qualifications, as follows—

(1) An agency may offer an
administrative law judge applicant with
prior Federal service a higher than
minimum rate, without obtaining the
prior approval of OPM in order to pay
the rate that is next above the
applicant’s highest previous Federal rate
of pay, up to the maximum rate F.

(2) With the prior approval of OPM,
an agency may offer a higher than
minimum rate to an applicant with
superior qualifications who is within
reach for appointment from an
administrative law judge certificate of
eligibles or is eligible for reinstatement
under §930.208. The agency may pay
that rate of pay that is next above the
applicant’s existing pay or earnings up
to the maximum rate F. “Superior
qualifications” for applicants includes
having legal practice before the hiring
agency, having practice in another
forum with legal issues of concern to the
hiring agency, or having an outstanding
reputation among others in the field.
OPM will approve such payment of
higher than minimum rates for
applicants with superior qualifications
only when it is clearly necessary to meet
the needs of the Government.

(9) With the prior approval of OPM,
an agency may on a one-time basis,
advance an administrative law judge in
a position at AL-3 with added
administrative and managerial duties
and responsibilities one rate beyond
that allowed under current pay rates for
AL-3, up to the maximum rate F.

(h) Upon appointment to an
administrative law judge position
placed at AL-2 or AL-1, administrative
law judges will be paid at the
established rates for those levels.

(i) An employing agency may reduce
the grade, level, or pay of the
administrative law judge only upon a

finding of good cause for such action as
determined by the Merit Systems
Protection Board pursuantto 5 U.S.C.
7521.

§930.212 Performance rating and awards.

(a) An agency shall not rate the
performance of an administrative law
judge.

(b) An agency may not grant a
monetary or honorary award under 5
U.S.C. 4503 for superior
accomplishment by an administrative
law judge.

§930.213 Rotation of administrative law
judges.

Insofar as practicable, an agency shall
assign its administrative law judges in
rotation to cases.

§930.214 Use of administrative law judges
on detail from other agencies.

(a) An agency that is occasionally or
temporarily insufficiently staffed with,
or has insufficient work for,
administrative law judges may ask OPM
to provide for the temporary use by the
agency of the services of an
administrative law judge of another
agency to conduct and complete the
hearing of one or more specified cases
and issue decisions therein. The agency
request must:

(1) Identify and describe briefly the
nature of the case(s) to be heard
(including parties and representatives
when available);

(2) Specify the legal authority under
which the use of an administrative law
judge is required; and

(3) Demonstrate, as appropriate, that
the agency has no administrative law
judge available to hear the case(s).

(b) OPM, with the consent of the
agency in which an administrative law
judge is employed, will select the
administrative law judge to be used, and
will name the date or period for which
the administrative law judge is to be
made available for detail to the agency
in need of his or her services. OPM will
approve a detail for a period not to
exceed 1 year with a possible extension
not to exceed 1 additional year.

(c) Such details generally will be
reimbursable by the agency requesting
the detail.

§930.215 Actions against administrative
law judges.

(a) Procedures. An agency may
remove, suspend, reduce in grade or
level, reduce in pay, or furlough for 30
days or less, an administrative law judge
only for good cause established and
determined by the Merit Systems
Protection Board on the record and after
opportunity for a hearing before the
Board as provided in 5 U.S.C. 7521 and
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§§1201.131 through 1201.136 of this
title. Procedures for adverse actions by
agencies under part 752 of this chapter
are not applicable to actions against
administrative law judges.

(b) Status during removal
proceedings. In exceptional cases when
there are circumstances in which the
retention of an administrative law judge
in his or her position, pending
adjudication of the existence of good
cause for his or her removal, would be
detrimental to the interests of the
Government, the agency may either:

(1) Assign the administrative law
judge to duties consistent with his or
her normal duties in which these
conditions would not exist;

(2) Place the administrative law judge
on leave with his or her consent;

(3) Carry the administrative law judge
on appropriate leave (annual or sick
leave, leave without pay, or absence
without leave) if he or she is voluntarily
absent for reasons not originating with
the agency; or

(4) If none of the alternatives in
paragraphs (b) (1), (2) and (3) of this
section is available, agencies may
consider placing the administrative law
judge in a paid, non-duty or
administrative leave status.

(c) Exceptions from procedures. The
procedures in this subpart governing the
removal, suspension, reduction in grade
or level, reduction in pay, or furlough of
30 days or less of administrative law
judges do not apply in making
dismissals or taking other actions
requested by OPM under §85.2 and 5.3
of this chapter; nor to dismissals or
other actions made by agencies in the
interest of national security under 5
U.S.C. 7532; nor to reduction-in-force
action taken by agencies under 5 U.S.C.
3502; nor any action initiated by the
Special Counsel of the Merit Systems
Protection Board under 5 U.S.C. 1215.

§930.216 Reduction in force.

(a) Retention preference regulations.
Except as modified by this section, the
reduction-in-force regulations in part
351 of this chapter apply to reductions
in force of administrative law judges.

(b) Determination of retention
standing. In determining retention
standing in a reduction in force, each
agency will classify its administrative
law judges in groups and subgroups
according to tenure of employment,
veteran preference, and service date in
the manner prescribed in part 351 of
this chapter. However, as administrative
law judges are not given performance
ratings, the provisions in part 351 of this
chapter referring to the effect of
performance ratings on retention

standing are not applicable to
administrative law judges.

(c) Placement assistance. (1)
Administrative law judges who are
reached by an agency reduction in force
and who are notified they are to be
separated are eligible for placement
assistance under—

(i) Agency reemployment priority lists
established and maintained by agencies
under subpart B of part 330 of this
chapter for all agency tenure group |
career employees displaced in a
reduction in force;

(ii) Agency and OPM priority
placement programs under subparts C,
F, and G of part 330 of this chapter for
all agency tenure group | career
employees displaced in a reduction in
force.

(2) On request of administrative law
judges who are reached by an agency in
a reduction in force and who are
notified they are to be separated,
furloughed for more than 30 days, or
demoted, OPM will place their names
on OPM’s priority referral list for
administrative law judges displaced in a
reduction in force for the level in which
they last served and for all lower levels.

(3) An administrative law judge may
file a request under paragraph (c)(2) of
this section, for placement on the OPM
priority referral list, at any time after the
receipt of the specific reduction-in-force
notice but not later than 90 days after
the date of separation, furlough for more
than 30 days, or demotion. Placement
assistance through the OPM priority
referral list continues for 2 years from
either the effective date of the
reduction-in-force action, or the date
assistance is requested if a timely
request is made. Eligibility of the
displaced administrative law judge for
the OPM priority referral list is
terminated earlier upon the
administrative law judge’s written
request, acceptance of a non-temporary,
full-time administrative law judge
position, or declination of more than
one offer of full-time employment as an
administrative law judge at or above the
grade level held when reached for
reduction in force at geographic
locations previously indicated as
acceptable.

(4) The displaced administrative law
judge will file with the request for
priority referral by OPM an employment
application or resume and a copy of the
reduction-in-force notice. Also, the
displaced administrative law judge may
ask OPM to limit consideration for
vacant positions to any pay level for
which qualified and to specific
geographic areas.

(5) When there is no administrative
law judge on the agency’s

reemployment priority list, but there is
an administrative law judge who has
been placed on the OPM priority referral
list for the location where a vacant
administrative law judge position exists,
the agency may fill the position with a
candidate from outside the agency only
by selection from the OPM priority
referral list, unless it obtains the prior
approval of OPM for filling the vacant
position under § 930.204(a), (c), and (d);
§930.205; §930.207; or §930.208 of this
subpart. OPM will grant such approval
only under the extraordinary
circumstance that the proposed
candidate from outside the agency who
is not on the OPM priority referral list
possesses experience and qualifications
superior to the displaced administrative
law judge(s) on the list. In addition, the
agency retains the option to select from
within the agency to fill the vacant
position by reassignment, as defined in
§930.206.

(6) Referral, certification, and
selection of administrative law judges
from OPM’s priority referral list are
made without regard to selective
certification or special qualification
procedures which may have been
applied in the original appointment.

§930.217 Temporary reemployment:
senior administrative law judges.

(2)(1) Subject to the requirements and
limitations of this section, OPM may
authorize an agency that has temporary,
irregular workload requirements for
conducting proceedings in accordance
with 5 U.S.C. 556 and 557 to
temporarily reemploy as administrative
law judges those annuitants, as defined
by 5 U.S.C. 8331 and 8401, who are
receiving an annuity from the Civil
Service Retirement and Disability Fund,
and:

(i) Have served with career absolute
status as administrative law judges
under 5 U.S.C. 3105; and

(ii) Maintain a current license to
practice law under the laws of a state,
the District of Columbia, the
Commonwealth of Puerto Rico, or any
territorial court established under the
Constitution.

(2) These retired administrative law
judges who are so reemployed will be
known as senior administrative law
judges.

(b) Retired administrative law judges
who meet the requirements of paragraph
(a) of this section and who are available
for temporary reemployment must
notify OPM in writing of their
availability, providing pertinent
information as requested by OPM. OPM
will maintain a master list of such
retired administrative law judges for use
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in responding to agency requests for
such administrative law judges.

(c) An agency that wishes to
temporarily reemploy administrative
law judges must submit a written
request to OPM. The request must—

(1) Identify the statutory authority
under which the administrative law
judge is expected to conduct
proceedings;

(2) Demonstrate that the agency is
occasionally or temporarily
understaffed;

(3) Specify the tour of duty, location,
period of time, or particular case(s), for
the requested reemployment; and

(4) Describe any special qualifications
desired in the retired administrative law
judge that it wishes to reemploy, such
as experience in a particular field,
agency, or substantive area of law.

(d) OPM will approve agency requests
for temporary reemployment of retired
administrative law judges for a specified
period or periods provided—

(1) The requesting agency fully
justifies the need for an administrative
law judge for formal proceedings and
demonstrates that it is occasionally or
temporarily understaffed; and

(2) No other administrative law judge
with the appropriate qualifications is
available through OPM under
§930.216(c)(5) of this subpart to
perform the occasional or temporary
work for which reemployment is
requested.

(e) Upon approval of an agency
request to reemploy a retired
administrative law judge, OPM will
select from its master list of retired
administrative law judges, in rotation to
the extent practicable, those retired
judges who it determines meet agency
requirements. OPM will then provide a
list of such individuals to the requesting
agency and the agency must then select
from that list a retired administrative
law judge for reemployment.

(f) Reemployment of retired
administrative law judges is subject to
suitability investigation in accordance
with subparts B and C of part 731 of this
chapter. It is also subject to conflict of
interest and security clearance
requirements by the appointing agency.

(g) Reemployment as senior
administrative law judges will be for
either a specified period not to exceed
1 year or such periods as may be
necessary for the reemployed
administrative law judge to conduct and
complete the hearing of one or more
specified cases and issue decisions
therein. Upon agency request, OPM may
either reduce or extend such period of
reemployment, as necessary, to coincide
with changing staffing requirements. All

reemployment is authorized for periods
of 1 year or less.

(h) An agency may assign its senior
administrative law judges to either:

(1) Hear one or more specific cases; or

(2) Hear, in normal rotation to the
extent practicable, a number of cases on
its docket and issue decisions therein.

(i) Hours of duty, administrative
support services, and travel
reimbursement for senior administrative
law judges will be determined by the
employing agency in accordance with
the same rules and procedures that are
generally applicable to employees.

(i) The reemployment of a senior
administrative law judge is terminated
on the date specified by OPM.
Otherwise, a senior administrative law
judge serves subject to the same
limitations as any other administrative
law judge employed under this subpart
and 5 U.S.C. 3105. An agency will not
rate the performance of a senior
administrative law judge. Reduction-in-
pay or removal actions may not be taken
against senior administrative law judges
during the period of reemployment,
except for good cause established and
determined by the Merit Systems
Protection Board after opportunity for a
hearing on the record before the Board
as provided in 5 U.S.C. 7521 and
§§1201.131 through 1201.136 of this
title.

(k) A senior administrative law judge
will be paid by the employing agency
the current rate of pay for the level at
which the duties to be performed have
been placed and at the lowest rate of the
level that is nearest (when rounded up)
to the highest previous pay rate attained
by the appointee as an administrative
law judge before retirement. An amount
equal to the annuity allocable to the
period of actual employment will be
deducted from his or her pay and
deposited in the Treasury of the United
States to the credit of the Civil Service
Retirement and Disability Fund.

[FR Doc. 98-4498 Filed 2-20-98; 8:45 am]
BILLING CODE 6325-01-P

COMMODITY CREDIT CORPORATION

7 CFR Part 1499
RIN 0551-0035

Foreign Donation of Agricultural
Commodities

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Proposed rule.

SUMMARY: The Commodity Credit
Corporation proposes to amend the

rules governing foreign donations of
agricultural commodities. This
proposed rule contains changes,
corrections and clarifications to the final
regulations to achieve more effective
management of foreign donations of
agricultural commodities.

DATES: Submit comments on or before
April 24, 1998.

ADDRESSES: Address all comments
concerning this proposed rule to Ira D.
Branson, Director/Commodity Credit
Corporation, Program Support Division,
Foreign Agricultural Service, United
States Department of Agriculture, 1400
Independence Ave., S.W., Stop 1031,
Washington, D.C. 20250-1031;
telephone (202) 720-3573.

You may submit comments and data
by sending electronic mail (E-mail) to:
pebreports@fas.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Juanita Lambert, Chief/Program
Evaluation Branch, Commodity Credit
Corporation Program Support Division,
Foreign Agricultural Service, United
States Department of Agriculture, 1400
Independence Ave., S.W., Stop 1031,
Washington, D.C. 20250-1031;
telephone (202) 720-2465.
SUPPLEMENTARY INFORMATION: This rule
is issued in conformance with Executive
Order 12866. Based on information
compiled by the Department, it has been
determined that this rule:

(1) Would have an annual effect on
the economy of less than $100 million;

(2) Would not adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(3) Would not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency;

(4) Would not materially alter the
budgetary impact of entitlement, grants,
user fees, or loan programs or rights and
obligations of recipients thereof; and

(5) Would not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
principles set forth in Executive Order
12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since CCC
is not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of rulemaking with respect to the
subject matter of this rule.

Paperwork Reduction Act

The information collection
requirements imposed by this proposed
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rule have been previously submitted to
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35).
OMB has assigned control number
0551-0035 for this information
collection. This proposed rule change
would not require collection of
additional information; however, the
proposed rule includes a requirement to
use new forms for the semiannual
logistics and monetization reports.
These report forms have been submitted
to OMB for review.

Executive Order 12372

This rule is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 46 FR
29115 (June 24, 1983).

Executive Order 12988

This rule has been reviewed under the
Executive Order 12988, Civil Justice
Reform. The rule would have pre-
emptive effect with respect to any state
or local laws, regulations, or policies
which conflict with such provisions or
which otherwise impede their full
implementation. The rule would not
have retroactive effect. Administrative
proceedings are not required before
parties may seek judicial review.

Rules governing Commodity Credit
Corporation’s (*‘CCC”’) donation of
agricultural commodities under section
416(b) of the Agricultural Act of 1949
and the Food for Progress Act of 1985
appear at 7 CFR part 1499. This
proposed rule would review the
regulations to address certain issues that
have arisen since the rules were first
published on November 29, 1996, and,
additionally, make no-substantive
corrections.

Program Operation Budgets

The regulations require cooperating
sponsors to submit a Program Operation
Budget in order to obtain CCC funding
of certain administrative expenses and
overseas internal transportation or
handling cost. The Program Operation
Budget details the costs for which CCC
funding is requested. Currently, the
regulations (7 CFR § 1499.7(e)) provide
that a cooperating sponsor may make
adjustments to individual line items in
an approved Program Operation Budget
up to 20 percent of the total approved
budget, or $1,000, whichever is less.
This provision has limited cooperating
sponsor’s flexibility in meeting
unanticipated circumstances during
implementation of activities.
Consequently, cooperating sponsors

have needed to prepare numerous
budget amendments thereby increasing
their paperwork burden and imposing
additional administrative burdens on
CCcC.

CCC proposes to permit cooperating
sponsors to make adjustments in line
items of the Program Operation Budget
of up to 20 percent of the total budget
or $5,000, which ever is less. This
increase will allow CCC to maintain
effective oversight of the use of its
funding while eliminating paperwork
and administrative burdens.

Payment Documentation

If CCC agrees to pay ocean
transportation for donated commaodities,
CCC will pay the ocean freight directly
to the ocean carrier. The regulations
specify the documentation required to
be submitted to CCC before payment
will be made.

In accordance with requirements of
the Debt Management Improvement Act
of 1994, CCC is moving towards a
system whereby all payments of CCC
funds will be by electronic transfer.
Therefore, this rule includes a proposed
new section (7 CFR 1499.8(h)(3)) listing
the information that ocean carriers and
cooperating sponsors must submit to
CCC in order to receive funds.
Recipients must submit the information
with every request for payment. This
will speed processing by ensuring that
payment information is kept current.

The proposed rule also clarifies that
certain specified documents must be
signed when submitted to CCC for
payment. Additionally, CCC would
require a copy of the tariff pages
applicable to any liner shipments to
enable CCC to check liner rates.

Termination of Program Activities

This proposed rule adds a new
§1499.10(d) to address the disposition
of donated commodities and local
currency proceeds by a non-
governmental cooperating sponsor in
the event that the cooperating sponsor’s
participation in the program terminates
for any reason prior to completion of
approved activities. The proposed rule
would add a requirement that the
cooperating sponsor take reasonable
steps to secure any undistributed
commodities or sales proceeds and
notify CCC of their status. The
commodities or proceeds would then be
disposed of as directed by CCC. Given
the varied situations that may arise to
cause termination, the rule cannot set
forth, in advance, any standard
disposition procedures.

Reports

The proposed regulation would
establish a standard date for submission
of all semiannual logistic and
monetization reports and a standardized
reporting period. Also, as mentioned
above FAS proposes the use of specific
reporting forms for these reports.
Currently, each agreement set forth the
reporting date and period. This
uniformity should ease administration
for both the cooperating sponsors and
CCcC.

Miscellaneous

The proposed regulation would also
make a number of nonsubstantive
changes intended for clarification only
or to update office references.

List of Subjects in 7 CFR Part 1499

Agricultural commodities, Exports,
Foreign aid.

Accordingly, CCC proposes to amend
7 CFR part 1499 as follows:

PART 1499—FOREIGN DONATION
PROGRAMS

1. The authority citation for part 1499
continues to read as follows:

Authority: 7 U.S.C. 1431(b); 7 U.S.C.
17360; E.O. 12752.

§1499.1 [Amended]

2. Section 1499.1 is amended by
removing “KCFMO—Kansas City
Financial Management Office” and
adding, in its place, “KCMO/DMD—
Kansas City Management Office/Debt
Management Division”.

3. Section 1499.7(e) is amended by
revising the third and fourth sentences
to read as follows:

§1499.7 Apportionment of costs and
advances.
* * * * *

(e) * * * The non-government
Cooperating Sponsor may make
adjustments between line items of an
approved Program Operations Budget
up to 20 percent of the total amount
approved or $5,000, whichever is less
without any further approval.
Adjustments beyond these limits must
be specifically approved by the Director,
PDD.

* * * * *

§1499.7 [Amended]

4. Section 1499.7(i) is amended by
deleting “Director, CCCPSD” and
adding in its place, “‘Director, PDD.”

5. In §1499.8, the introductory text of
paragraph (b) and the headings of
paragraph (g) and (g)(1) are revised,
paragraph (g)(1)(vii) is redesignated as
paragraph (9)(1)(viii), and new
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paragraphs (g)(1)(vii) and (g)(1)(ix) are
added, to read as follows:

§1499.8 Ocean transportation.
* * * * *

(b) Freight procurement requirements.
When CCC is financing any portion of
the ocean freight, whether on U.S.-flag
or non-U.S. flag vessels, and the
Cooperating Sponsor arranges ocean
transportation:

* * * * *

(9) Documents required for payment
of freight—(1) General rule. * * *

* * * * *

(vii) For all liner cargoes, a copy of
the tariff page.

* * * * *

(ix) Each request to CCC for payment
must provide a document, on letterhead
and signed by an official or agent of the
requester, the name of the entity to
receive payment, the bank ABA number
to which payment is to be made; the
account number for the deposit at the
bank; the requester’s taxpayer
identification number; and the type of
account into which funds will be

deposited.
* * * * *
1499.8 [Amended]

6. In section 1499.8, paragraph (8) is
amended by deleting “One copy”
wherever it appears and adding ““One
signed copy”’ in its place, and paragraph
(9)(2)(vi) is amended by deleting “a
notice” and adding, in its place, “‘a
signed notice”.

7. Section 1499.10 is amended by
adding a new paragraph (d) to read as
follows:

§1499.10 Restrictions on commodity use
and distribution.
* * * * *

(d) In the event that its participation
in the program terminates, the non-
government cooperating sponsor will
safeguard any undistributed
commodities and sales proceeds and
dispose of such commodities and
proceeds as directed by CCC.

8. Section 1499.14(b)(2) is amended
by deleting “KCFMO” and adding, in its
place “KCMO/DMD.”

9. Section 1499.15, is amended by
removing “KCFMO” wherever it
appears and add, in its place “KCMO/
DMD”, revising the last sentence of
paragraphs (d)(2) and (f)(3), and adding
paragraphs (d)(2)(i) through (d)(2)(vi) to
read as follows:

§1499.15 Liability for loss, damage, or
improper distribution of commodities—
claims and procedures.

* * * * *

(d)***

(2) * * * In the event of a declaration
of general average:

(i) The Cooperating Sponsor shall
assign all claim rights to CCC and shall
provide CCC all documentation relating
to the claim, if applicable;

(i) CCC will be responsible for
settling general average and marine
salvage claims;

(iii) CCC has sole authority to
authorize any disposition of
commodities which have not
commenced ocean transit or of which
the ocean transit is interrupted;

(iv) CCC will receive and retain any
monetary proceeds resulting from such
disposition;

(v) CCC will initiate, prosecute and
retain all proceeds of cargo loss and
damage against ocean carriers and any
allowance in general average; and

(vi) CCC will pay any general average
or marine salvage claims determined to
be due.

* * * * *
* * *

(3) * * * If the Agricultural Counselor
or Attache approves a Cooperating
Sponsor’s decision not to take further
action on the claim, the Cooperating
Sponsor shall assign the claim to CCC
and shall forward all documentation
relating to the claim to KCMO/DMD.

* * * * *

10. In section 1499.16, the second and
third sentences of (c)(1) and the second
and third sentences of (c)(2) are revised
to read as follows:

§1499.16 Records and reporting
requirements.
* * * * *

(c) Reports. (1) * * * Cooperating
Sponsors must submit reports on Form
CCC—-620 and submit the first report by
May 16 for agreements signed during
the period, October 1 through March 31
or by November 16 for agreements
signed during the period, April 1
through September 30. The first report
must cover the time period from the
date of signing and subsequent reports
must be provided at six months
intervals covering the period from the
due date of the last report until all
commodities have been distributed or
sold and such distribution or sale
reported to CCC.* * *

(2) * * * Cooperating Sponsors must
submit reports on Form CCC-621 and
submit the first report by May 16 for
agreements signed during the period,
October 1 through March 31 or by
November 16 for agreements signed
during the period, April 1 through
September 30. The first report must
cover the time period from the date of
signing and subsequent reports must be
provided at six months intervals

covering the period from the due date of
the last report until all funds generated
from commodity sales have been
distributed and such distribution
reported to CCC. * * *
* * * * *

Dated: November 20, 1997.
Christopher E. Goldthwait,
General Sales Manager, FAS, and Vice
President, Commodity Credit Corporation.
[FR Doc. 98-4424 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-199-AD]
RIN 2120-AA64

Airworthiness Directives; British
Aerospace (Jetstream) Model 4101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace (Jetstream)
Model 4101 airplanes. This proposal
would require replacement of certain
wheel tie bolts with new bolts; and
placing a life limit on these wheel tie
bolts. This proposal is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent metal fatigue
failure of the wheel tie bolts, which
could result in a tire burst or loss of the
main wheel/tire assembly, and
consequent reduced controllability of
the airplane.

DATES: Comments must be received by
March 25, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
199-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
AIl(R) American Support, Inc., 13850
Mclearen Road, Herndon, Virginia
20171. This information may be
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examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM-199—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-199-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified the FAA
that an unsafe condition may exist on
certain British Aerospace (Jetstream)
Model 4101 airplanes. The CAA advises
that it has received reports indicating
that the main wheel tie bolts are failing
due to metal fatigue after repeated
installations and removals during
normal tire changes. This condition, if

not corrected, could result in a tire burst
or loss of the main wheel/tire assembly,

and consequent reduced controllability

of the airplane.

Explanation of Relevant Service
Information

The manufacturer has issued
Jetstream Service Bulletin J41-32—-058,
dated May 9, 1997, which describes
procedures for replacement of wheel tie
bolts having part number BAC—
B30M516 (DSR4528-1216) with new
bolts; and establishing a life limit of five
installations for those wheel tie
bolts.The CAA classified this service
bulletin as mandatory and issued British
airworthiness directive 002—05-97 in
order to assure the continued
airworthiness of these airplanes in the
United Kingdom.

FAA's Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Cost Impact

The FAA estimates that 57 airplanes
of U.S. registry would be affected by this
proposed AD; however, wheel tie bolts
must be removed and reinstalled during
each tire change, therefore no additional
workhours would be required as a result
of this AD. The required parts would be
supplied by the manufacturer at no
charge. Based on this information, the

cost impact of the proposed AD on U.S.
operators is estimated to be negligible.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft
[Formerly Jetstream Aircraft Limited,;
British Aerospace (Commercial Aircraft)
Limited]: Docket 97-NM—-199-AD.

Applicability: Jetstream Model 4101
airplanes equipped with main wheels having
part number (P/N) AHA1837, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
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subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent metal fatigue failure of the
wheel tie bolts, which could result in a tire
burst or loss of the main wheel/tire assembly,
and consequent reduced controllability of the
airplane, accomplish the following:

(a) At the next tire change after the
effective date of this AD, remove main wheel
tie bolts having P/N BAC-B30M516
(DSR4528-1216), and replace them with new
tie bolts in accordance with Jetstream Service
Bulletin J41-32-058, dated May 9, 1997.
Repeat this replacement thereafter at every
fifth tire change.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in CAA airworthiness directive 002—05-97.

Issued in Renton, Washington, on February
17, 1998.

Stewart R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-4464 Filed 2—20-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-217-AD]
RIN 2120-AA64

Airworthiness Directives; British
Aerospace (Jetstream) Model 4101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace (Jetstream)
Model 4101 airplanes. This proposal
would require a one-time inspection for
corrosion of electrical connectors in
certain areas on the pressure bulkhead
and rear baggage bay areas, and repair,
if necessary; and installation of
improved sealing. This proposal is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to prevent the
accumulation of moisture inside the
electrical connectors, which could
result in a short circuit and consequent
autopilot disconnect, or a latent failure
of the stick pusher system.

DATES: Comments must be received by
March 25, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
217-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except

Federal holidays.
The service information referenced in

the proposed rule may be obtained from
AIl(R) American Support, Inc., 13850
Mclearen Road, Herndon, Virginia
20171. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-217-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-217—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified the FAA
that an unsafe condition may exist on
certain British Aerospace (Jetstream)
Model 4101 airplanes. The CAA advises
that moisture has been found at the
electrical connectors on the rear
pressure bulkhead, in the ceiling area of
the rear baggage bay, and in the
auxiliary power unit (APU) area. This
moisture has been attributed to
accumulation of condensation on the
soundproofing material used in these
areas. This condition, if not corrected,
could result in a short circuit and
consequent autopilot disconnect, or a
latent failure of the stick pusher system.

Explanation of Relevant Service
Information

Jetstream has issued Service Bulletin
J41-24-027, dated July 8, 1997, as
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revised by Erratum No. 1, dated August
8, 1997, which describes procedures for
a one-time inspection for corrosion of
the electrical connectors on the rear
pressure bulkhead, the rear baggage
area, and the APU area; and repair, if
necessary. The service bulletin also
describes procedures for installation of
new boot lip adaptors and heat shrink
boots, and application of new sealant, in
order to improve the sealing of the
electrical connectors. Accomplishment
of the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.
The CAA classified this service bulletin
as mandatory and issued British
airworthiness directive 004—-07-97, in
order to assure the continued
airworthiness of these airplanes in the
United Kingdom.

FAA'’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 37 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 30 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $714 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators is estimated to be $93,018, or
$2,514 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD

action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft
[Formerly Jetstream Aircraft Limited;
British Aerospace (Commercial Aircraft)
Limited]: Docket 97-NM-217-AD.

Applicability: Jetstream Model 4101

airplanes, constructors numbers 41004

through 41079 inclusive; certificated in any

category.
Note 1: This AD applies to each airplane
identified in the preceding applicability

provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the accumulation of moisture
inside the electrical connectors, which could
result in a short circuit and consequent
autopilot disconnect, or a latent failure of the
stick pusher system, accomplish the
following:

(a) Within 6 months after the effective date
of this AD, perform a one-time inspection for
corrosion of the electrical connectors on the
rear pressure bulkhead, the ceiling area of the
rear baggage bay, and the auxiliary power
unit area; and improve the sealing of the
electrical connectors for these areas; in
accordance with Jetstream Service Bulletin
J41-24-027, dated July 8, 1997, as revised by
Erratum No. 1, dated August 8, 1997. If any
corrosion is found, prior to further flight,
repair in accordance with the service
bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in British airworthiness directive 004—07-97.

Issued in Renton, Washington, on February
13, 1998.

Stewart R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-4411 Filed 2—20-98; 8:45 am]
BILLING CODE 4910-13-U



Federal Register/Vol. 63, No. 35/Monday, February 23, 1998/Proposed Rules

8885

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-ANE-51-AD]

RIN 2120-AA64

Airworthiness Directives; AlliedSignal
Inc. TFE731 Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to
AlliedSignal Inc. TFE731 series turbofan
engines, that currently requires the
installation of a clamp assembly to
support the rigid fuel tube. This action
would require installation of an
improved flexible (flex) fuel tube. This
proposal is prompted by reports of fuel
leaks from a cracked fuel tube in
engines that have already installed a
clamp assembly in accordance with the
current AD. The actions specified by the
proposed AD are intended to prevent
cracking of the fuel tube and the
subsequent leakage of fuel on or around
electrical components, which can cause
an engine fire.

DATES: Comments must be received by
April 24, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 97-ANE—
51-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: ‘‘9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
AlliedSignal Aerospace, Attn: Data
Distribution, M/S 64-3/2101-201, P.O.
Box 29003, Phoenix, AZ 85038-9003;
telephone (602) 3652493, fax (602)
365-5577. This information may be
examined at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,

3960 Paramount Blvd., Lakewood, CA
90712; telephone (562) 627-5246, fax
(562) 627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-ANE-51-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-ANE-51-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On June 3, 1993, the Federal Aviation
Administration (FAA) issued
airworthiness directive AD 93-10-10,
Amendment 39-8589 (58 FR 32835,
June 14, 1993), applicable to Allied-
Signal Aerospace Company, Garrett
Engine Division (now AlliedSignal Inc.)
TFE731 series turbofan engines, to
require the installation of a clamp
assembly to support the fuel line.
Installation of the clamp assembly was
to minimize excessive vibration and
possible cracking of the fuel line due to
starter generator bearing failure. That
action was prompted by reports of fuel
lines cracking and failing, resulting in

inflight engine shutdowns and fuel
spillage on and around electrical
components in the engine accessory
gearbox area. That condition, if not
corrected, could result in a cracked fuel
tube and the subsequent leakage of fuel
on and around electrical components,
which can cause an engine fire.

Since the issuance of that AD, the
FAA has received an additional 11
reports of continued cracking of the
rigid fuel tube in engines that have
already installed a clamp assembly in
accordance with the current AD.
Eighteen of 19 tube failures which
occurred before and after the
implementation of AD 93-10-10
resulted from starter generator bearing
failures. This AD does not affect the
AlliedSignal engine Model TFE731-2—
2B and engine series TFE731-3A and
—3AR installed on Learjet Models 35, 36,
and 55 because starter generators are not
used on these aircraft. In addition, for
this application, there have been no
reported fuel line failures.

The FAA has reviewed and approved
the technical contents of AlliedSignal
Inc. Alert Service Bulletin (ASB) No.
TFE731-A73-3128, dated February 26,
1997, and AlliedSignal Inc. ASB No.
TFE731-A73-3132, dated April 9, 1997,
that describe procedures for installing
an improved flex fuel tube.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 93-10-10 and require the
installation of an improved flex fuel
tube.

There are approximately 3,325
engines of the affected design in the
worldwide fleet. The FAA estimates that
2,319 engines installed on aircraft of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 2.0 work hours per
engine to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $300 per
engine. Based on these figures, the total
cost impact of the proposed AD on U.S.
operators is estimated to be $973,980.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
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is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8589 (58 FR
32835, June 14, 1993) and by adding a
new airworthiness directive to read as
follows:

ALLIEDSIGNAL INC.: Docket No. 97-ANE-51—
AD. Supersedes AD 93-10-10,
Amendment 39-8589.

Applicability: AlliedSignal Inc. (formerly
Allied-Signal Aerospace Company, Garrett
Engine Division and Garrett Turbine Engine
Co.) TFE731-2, -3, and —4 series turbofan
engines with fuel tubes, part numbers (P/Ns)
3071051-1, 3073729-1, or 3072886-1,
installed. These engines are installed on but
not limited to the following aircraft: Avions
Marcel Dassault Falcon 10, 50, and 100
series; Cessna Model 650, Citation Ill, VI, and
VII; Learjet 31 (M31) 35, 36 and 55 series,
Raytheon British Aerospace HS-125 series;
and Sabreliner NA-265-65.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,

alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracked fuel tubes and the
subsequent leakage of fuel on and
around electrical components, which
can cause an engine fire, accomplish the
following:

(a) Within 160 hours time in service (TIS)
after the effective date of this AD, or prior to
December 20, 1999, whichever occurs first,
install an improved flexible fuel tube, as
follows:

(1) For engines installed on Cessna aircraft,
install in accordance with the
Accomplishment Instructions of AlliedSignal
Inc. Alert Service Bulletin (ASB) No.
TFE731-A73-3132, dated April 9, 1997.

(2) For engines installed on all other
aircraft except for the Learjet 35, 36 and 55
series, install in accordance with the
Accomplishment Instructions of AlliedSignal
Inc. ASB No. TFE731-A73-3128, dated
February 26, 1997.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Los Angeles
Aircraft Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
February 11, 1998.

James C. Jones,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 98-4406 Filed 2-20-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-07-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A319, A320, and
A321 series airplanes. This proposal
would require modification of the
airplane wiring to separate the electrical
inputs sent by the engine interface units
(EIU’s) to certain probe heat computers
(PHC’s). This proposal is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent simultaneous
loss of heating to both pitot probes,
which could result in incorrect airspeed
indications to both the primary and
secondary airspeed indication systems.
Loss of these systems could result in
reduced controllability of the airplane.

DATES: Comments must be received by
March 25, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
07-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
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in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM—-07-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-07-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A319, A320, and A321 series
airplanes. The DGAC advises that it
received a report indicating that one
operator experienced two airspeed
discrepancy events due to pitot probes
1 and 3 not heating. The condition
originated from isolation defects caused
by internal corrosion of probe heat
computer (PHC) 3. The existing PHC’s 1
and 3 receive the same discrete
information from engine interface units
(ElIU’s) 1 and 2 to automatically control
the pitot probe heating. This condition,
if not corrected, could result in
simultaneous loss of heating to both
pitot probes, which could lead to
incorrect airspeed indications to both
the primary and secondary airspeed
indication systems. Loss of these
systems could result in reduced
controllability of the airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A320-30-1036, dated May 9, 1997,
which describes procedures for
modification of the airplane wiring to
separate the electrical inputs sent by the
EIU’s to PHC’s 1 and 3.
Accomplishment of the actions

specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 97-203-102B,
dated August 27, 1997, in order to
assure the continued airworthiness of
these airplanes in France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 150 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 5 work hours per
airplane to accomplish the proposed
modification, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $45,000, or $300 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order

12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 98—NM-07-AD.

Applicability: Model A319, A320, and
A321 series airplanes, on which Airbus
Modification 26403 or Airbus Service
Bulletin A320-30-1036 has not been
accomplished, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.
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To prevent simultaneous loss of heating to
both pitot probes, which could result in
incorrect airspeed indications to both the
primary and secondary airspeed indication
systems, and consequent reduced
controllability of the airplane, accomplish
the following:

(a) Within 6 months after the effective date
of this AD, modify the airplane wiring to
separate the electrical inputs sent by the
engine interface units (EIU’s) to probe heat
computers 1 and 3 in accordance with Airbus
Service Bulletin A320-30-1036, dated May
9, 1997.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 97-203—
102B, dated August 27, 1997.

Issued in Renton, Washington, on February
13, 1998.

Stewart R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-4410 Filed 2—20-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 349
[Docket No. 98N-0002]
RIN 0910-AA01

Ophthalmic Drug Products for Over-
The-Counter Human Use; Proposed
Amendment of Final Monograph

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the final monograph for over-the-
counter (OTC) ophthalmic drug
products. The amendment adds a new
warning and revises an existing warning

for ophthalmic vasoconstrictor drug
products. These products contain the
ingredients ephedrine hydrochloride,
naphazoline hydrochloride,
phenylephrine hydrochloride, or
tetrahydrozoline hydrochloride; and
they are used to relieve redness of the
eye due to minor eye irritations. This
proposal is part of the ongoing review
of OTC drug products conducted by
FDA.

DATES: Submit written comments by
May 26, 1998; written comments on the
agency’s economic impact
determination by May 26, 1998. FDA is
proposing that any final rule that may
issue based on this proposal become
effective 12 months after its date of
publication in the Federal Register.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Gerald M. Rachanow, Center for Drug
Evaluation and Research (HFD-560),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2307.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of March 4,
1988 (53 FR 7076), FDA published a
final monograph for OTC ophthalmic
drug products in part 349 (21 CFR part
349). That monograph included four
ophthalmic vasoconstrictor active
ingredients in 8 349.18. Section 349.3(i)
defines an ophthalmic vasoconstrictor
as “‘A pharmacologic agent which, when
applied topically to the mucous
membranes of the eye, causes transient
constriction of conjunctival blood
vessels.” Paragraphs (a) and (b) of
§349.75 provide that these products are
labeled with the statement of identity
“redness reliever’” or ‘‘vasoconstrictor
(redness reliever)” *‘eye” or
“ophthalmic” “insert (dosage form, e.g.,
drops)”” and with the indication for use
“Relieves redness of the eye due to
minor eye irritations.” Section
349.75(c)(2) requires these products to
bear the warning statement: *“If you have
glaucoma, do not use this product
except under the advice and supervision
of a doctor.”

11. Recent Developments

In the last 3 years, FDA has approved
three new drug applications (NDA’Ss)
(Ref. 1) for ophthalmic drug products
containing pheniramine maleate and
naphazoline hydrochloride. These
products are used for eye allergy relief
to relieve itching and redness of the eye

due to pollen, ragweed, grass, animal
hair, and dander. These products are not
covered by the OTC ophthalmic drug
products monograph because the
ingredient pheniramine maleate is not
included in that monograph.

The agency has received more than
400 adverse drug experience (ADE)
reports involving these three products
(Ref. 1) in which consumers have
reported pupil dilatation (enlarged
pupils) after using the eye drops (Ref. 2).
Because of the vasoconstrictor action of
naphazoline hydrochloride (and the
other active ingredients included in
§349.18), pupil dilatation is a known
pharmacologic effect of these drugs. The
Advisory Review Panel on OTC
Ophthalmic Drug Products (the Panel),
in its report (May 6, 1980, 45 FR 30002
at 30033), stated that, even at the low
concentrations used in OTC drug
products, vasoconstrictors occasionally
may cause some dilation of the pupil,
especially in people who wear contact
lens, whose cornea is abraded, or who
have lightly colored irides. However,
the Panel did not recommend any
labeling warning based on this
pharmacologic effect of these drugs. The
agency also did not include a labeling
warning in the past because the
enlargement of the pupil(s) is not
clinically significant (usually persists
for 1 to 4 hours) and does not affect
pupil reactivity. As a result, the agency
did not mention this pharmacologic side
effect in product labeling. Thus, OTC
ophthalmic drug products marketed
under the monograph or under NDA'’s
do not contain this type of information
in their labeling.

The more than 400 ADE reports that
have been received have caused the
agency to rethink its position on
including information about pupil
enlargement in the labeling of these
OTC vasoconstrictor drug products. The
agency now believes that it would be
beneficial and informative to consumers
to inform them that their pupils may
become dilated (enlarged). The agency
believes this information in product
labeling will reduce the number of ADE
reports and will enable consumers to
continue using these products and not
discontinue use after one or two
instillations because they do not expect
this pupil enlargement to occur.
Accordingly, the agency is proposing to
add the following warning in new
§349.75(c)(5) to state: ‘‘Pupils may
become dilated (enlarged).”

The agency recognizes that space on
OTC ophthalmic drug product labeling
is limited, but it considers these
additional five words worthwhile
because of the number of consumers
who have reported this pupil
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enlargement as a problem. The agency
questions whether it would be
additionally beneficial to add several
more words, i.e., “This is temporary and
not serious,’” after the first statement so
that consumers will not be alarmed if
this pupil enlargement occurs and will
not discontinue use of the product for
this reason. These additional words
could be required or optional, if the
manufacturer wishes to include them.
The agency invites specific comment on
the wording of both statements, and the
desirability of including the second
statement (even if optional).

The Panel also noted that the dilation
of the pupil caused by the ophthalmic
vasoconstrictor drug may in turn trigger
an attack of narrow-angle glaucomain a
susceptible individual (45 FR 30002 at
30033). The Panel recommended the
following glaucoma warning for
ophthalmic vasoconstrictors: ““If you
have glaucoma, do not use this product
except under the advice and supervision
of a physician.” (See 45 FR 30002 at
30033.) The agency included this
warning in §349.75(c)(2) of the final
monograph for OTC ophthalmic drug
products (with the word “physician”
changed to “doctor”).

In the three NDA'’s for the
pheniramine maleate-naphazoline
hydrochloride eye drop products
approved in the last several years, the
agency has changed the glaucoma
warning to state: “‘Do not use this
product if you have * * * narrow angle
glaucoma unless directed by a
physician.” This was done because the
potential risk only applies to people
with narrow angle glaucoma, a
condition where it is not desirable to
use a drug of this type that could cause
mid-dilation of the pupil. The agency
believes that a number of physicians
inform their patients what type of
glaucoma they have. Further, it is
beneficial for consumers to know this
information, and the agency encourages
consumers to ask their physician in
order to be fully informed and
knowledgeable.

I11. The Agency’s Tentative Conclusions
and Proposal

The agency is proposing to add the
following new warning in § 349.75(c)(5)
to state: ““Pupils may become dilated
(enlarged).” The agency invites
comment whether to expand this
warning to also state: “This is temporary
and not serious.” This second statement
could be a required or optional
statement (because of the limited space
available in ophthalmic drug product
labeling), added if the manufacturer
desires.

The agency is proposing to amend
§349.75(c)(2) to add the words ““narrow
angle” before “glaucoma.” The warning
would then read: “If you have narrow
angle glaucoma, do not use this product
except under the advice and supervision
of a doctor.”

The agency is proposing that any final
rule that may issue based on this
proposal become effective 12 months
after its date of publication in the
Federal Register. The agency considers
this new labeling an improvement to the
current labeling of OTC ophthalmic
vasoconstrictor drug products, but it
recognizes that existing products have
used the current monograph labeling for
over 9 years. Therefore, to reduce
relabeling costs for manufacturers of
these specific products, the agency
might consider an 18-month effective
date for any final rule that may issue
based on this proposal. This longer
effective date would enable
manufacturers to use up existing
labeling and implement the new
labeling in the normal course of
reordering labeling for these products.
The agency invites specific comment on
this extended effective date.

1V. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Approved labeling from NDA'’s 20-065,
20-226, and 20-485.

2. Center for Drug Evaluation and
Research, FDA, ““Adverse Drug Experience
Report for OTC Ophthalmic Drug Products
Containing Pheniramine Maleate and
Naphazoline Hydrochloride, May 29, 1997.

V. Analysis of Impacts

FDA has examined the impacts of this
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Under the
Regulatory Flexibility Act, if a rule has
a significant economic impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of the rule on small entities.

Title Il of the Unfunded Mandates
Reform Act (2 U.S.C. 1501 et seq.)
requires that agencies prepare a written
statement and economic analysis before

proposing any rule that may result in an
expenditure in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million (adjusted annually for
inflation).

The agency believes that this
proposed rule is consistent with the
principles set out in the Executive Order
and in these two statutes. The purpose
of this proposed rule is to add a new
warning and to revise an existing
warning for OTC ophthalmic
vasoconstrictor drug products. These
warning statements should improve
consumers’ self-use of these drug
products and enable some consumers
with glaucoma to self-medicate when
necessary.

Manufacturers of these products will
incur costs to relabel their products to
include the new labeling information.
The agency has been informed that
relabeling costs of the type required by
this proposed rule generally average
about $2,000 to $3,000 per stock
keeping unit (SKU) (individual
products, packages, and sizes). The
agency is aware of 50 manufacturers
that together produce about 100 SKU’s
of OTC ophthalmic vasoconstrictor drug
products marketed under the
monograph. There may be a few
additional small manufacturers or
products in the marketplace that are not
identified in the sources FDA reviewed.
Assuming that there are about 100
affected OTC SKU'’s in the marketplace,
total one-time costs of relabeling would
be $200,000 to $300,000. The agency
believes the actual cost could be lower
for several reasons. Most of the label
changes will be made by private label
manufacturers that tend to use simpler
and less expensive labeling. In addition,
the agency is considering and inviting
public comment on an 18-month
effective date for the final rule, rather
than the standard 12-month effective
date. This extended effective date may
allow the new labeling to be
implemented concurrently with the
general labeling changes that may be
required by the new OTC drug labeling
format. (See the Federal Register of
February 27, 1997, 62 FR 9024.) The
agency believes that these actions
provide substantial flexibility and
reductions in cost for small entities.

The agency considered but rejected
several labeling alternatives, such as: (1)
A shorter implementation period, and
(2) an exemption from coverage for
small entities. While the agency would
like to have this new labeling in place
as soon as possible, it considers a period
less than 1 year difficult for
manufacturers to implement and not
critical in this situation. The agency
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does not consider an exemption for
small entities appropriate because
consumers who use these
manufacturers’ products would not have
the most recent information for the safe
and effective use of these OTC
ophthalmic vasoconstrictor drug
products.

This analysis shows that this
proposed rule is not economically
significant under Executive Order 12866
and that the agency has undertaken
important steps to reduce the burden to
small entities. Nevertheless, some
entities may incur some impacts,
especially private label manufacturers
that provide labeling for a number of the
affected products. Thus, this economic
analysis, together with other relevant
sections of this document, serves as the
agency’s initial regulatory flexibility
analysis, as required under the
Regulatory Flexibility Act. Finally, this
analysis shows that the Unfunded
Mandates Act does not apply to the
proposed rule because it would not
result in an expenditure in any one year
by State, local, and tribal governments,
in the aggregate, or by the private sector,
of $100 million.

VI. Paperwork Reduction Act of 1995

FDA tentatively concludes that the
labeling requirements proposed in this
document are not subject to review by
the Office of Management and Budget
because they do not constitute a
*“collection of information” under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Rather, the
proposed warning statements are a
“public disclosure of information
originally supplied by the Federal
Government to the recipient for the
purpose of disclosure to the public” (5
CFR 1320.3(c)(2)).

VII. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that is categorically excluded from the
preparation of an environmental
assessment because these actions, as a
class, will not result in the production
or distribution of any substance and
therefore will not result in the
production of any substance into the
environment.

VIII. Request for Comments

Interested persons may, on or before
May 26, 1998, submit written comments
on the proposed regulation to the
Dockets Management Branch (address
above). Written comments on the
agency’s economic impact
determination may be submitted on or
before May 26, 1998. Three copies of all
comments are to be submitted, except

that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document and may be
accompanied by a supporting
memorandum or brief. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 349

Labeling, Ophthalmic goods and
services, Over-the-counter drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 349 be amended as follows:

PART 349—OPHTHALMIC DRUG
PRODUCTS FOR OVER-THE-
COUNTER HUMAN USE

1. The authority citation for 21 CFR
part 349 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371.

2. Section 349.75 is amended by
revising paragraph (c)(2) and adding
paragraph (c)(5) to read as follows:

§349.75 Labeling of ophthalmic
vasoconstrictor drug products.
* * * * *

C) * X *

(2) “If you have narrow angle
glaucoma, do not use this product
except under the advice and supervision
of a doctor.”

(5) “Pupils may become dilated
(enlarged).”

Dated: January 20, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-4531 Filed 2—20-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 301
[REG-105162-97]
RIN 1545-AVv41

Treatment of Changes in Elective
Entity Classification; Hearing
Cancellation

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed regulations.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed regulations
regarding the classification of entities
for federal tax purposes.

DATES: The public hearing originally
scheduled for Tuesday, February 24,
1998, beginning at 10:00 a.m. is
cancelled.

FOR FURTHER INFORMATION CONTACT:
Lanita Van Dyke of the Regulations
Unit, Assistant Chief Counsel
(Corporate), (202) 622—7190, (not a toll-
free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 7701 of the
Internal Revenue Code. A notice of
proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Tuesday, October 28, 1997
(62 FR 55768), announced that the
public hearing on proposed regulations
under section 7701 of the Internal
Revenue Code would be held on
Tuesday, February 24, 1998, beginning
at 10:00 a.m., in room 2615, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, D.C.

The public hearing scheduled for
Tuesday, February 24, 1998, is
cancelled.

Cynthia E. Grigshy,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 98-4383 Filed 2-20-98; 8:45 am]
BILLING CODE 4830-01-U

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 103

Rules Regarding Standardized
Remedial Provisions in Board Unfair
Labor Practice Decisions and the
Appropriateness of Single Location
Bargaining Units in Representation
Cases

AGENCY: National Labor Relations
Board.

ACTION: Withdrawal of proposed
rulemakings.

SUMMARY: The NLRB is indefinitely
withdrawing from active consideration
two rulemaking proceedings: (1) The
Notice of Proposed Rulemaking issued
on March 5, 1992 entitled Codification
of Standardized Remedial Provisions in
Board Decisions Regarding Offers of
Reinstatement, Make-Whole Remedies,
Computation of Interest, and Posting of
Notices (57 FR 7897); and (2) the
Advanced Notice of Proposed
Rulemaking and Notice of Proposed
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Rulemaking issued on June 2, 1994 (59
FR 28501) and September 28, 1995 (60
FR 50146), respectively, entitled
Appropriateness of Requested Single
Location Bargaining Units in
Representation Cases. The Board * has
decided to take this action given that no
action has been taken by the Board on
either rulemaking proceeding for several
years 2 and the Board’s determination to
focus its time and resources on reducing
the backlog of adjudicated cases
pending before the Board.
FOR FURTHER INFORMATION CONTACT: John
J. Toner, Executive Secretary, National
Labor Relations Board, 1099 14th Street
NW, Room 11600, Washington, D.C.
20570. Telephone: (202) 273-1940.
Dated: Washington, D.C., February 18,
1998.
By direction of the Board.
John J. Toner,
Executive Secretary.
[FR Doc. 98-4543 Filed 2—20-98; 8:45 am]
BILLING CODE 7545-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948

West Virginia Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is proposing to clarify
three final rule decisions, to remove a
required amendment, and to vacate its
retroactive approval of amendments to
the West Virginia permanent regulatory
program (hereinafter referred to as the
West Virginia program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
clarifications concern West Virginia
statutes pertaining to administrative
appeals and the State Environmental
Quality Board, and the required
amendment pertains to termination of

1 Members Fox, Liebman, Hurtgen and Brame.
Chairman Gould agrees with his colleagues as to the
notice of proposed rulemaking regarding
standardized remedial orders in Board unfair labor
practice decisions, but dissents from the
withdrawal of the notice of proposed rulemaking
regarding the appropriateness of single location
bargaining units in representation cases.

2 A Congressional rider attached to each of the
NLRB’s 1996, 1997, and 1998 appropriations bills
has prohibited the Agency from expending any
funds to promulgate a final rule regarding the
appropriateness of single location bargaining units
in representation cases.

jurisdiction. The proposed actions are

intended to comply with a settlement

agreement reached in West Virginia

Mining and Reclamation Association

(WVMRA) v. Babbitt, No. 2: 96-0371

(S.D. W.Va.).

DATES: Written comments must be

received on or before 4:00 p.m. on

March 25, 1998. If requested, a public

hearing on the proposed amendments

will be held at 1:00 p.m. on March 20,

1998. Requests to present oral testimony

at the hearing must be received on or

before 4:00 p.m. on March 10, 1998.

ADDRESSES: Written comments and

requests to speak at the hearing should

be mailed or hand delivered to Mr.

Roger W. Calhoun, Director, Charleston

Field Office at the address listed below.
Copies of the West Virginia program,

the program amendment decision that is

the subject of this notice, and the
administrative record on the West

Virginia program are available for public

review and copying at the addresses

below, during normal business hours,

Monday through Friday, excluding

holidays.

Mr. Roger W. Calhoun, Director,
Charleston Field Office, Office of
Surface Mining Reclamation and
Enforcement, 1027 Virginia Street,
East, Charleston, West Virginia 25301
Telephone: (304) 347-7158

West Virginia Division of
Environmental Protection, 10
Mclunkin Road, Nitro, West Virginia
25143, Telephone: (304) 759-0515.

In addition, copies of the amendments
that are the subject of this notice are
available for inspection during regular
business hours at the following
locations:

Office of Surface Mining Reclamation
and Enforcement, Morgantown Area
Office, 75 High Street, Room 229, P.O.
Box 886, Morgantown, West Virginia
26507, Telephone: (304) 291-4004

Office of Surface Mining Reclamation
and Enforcement, Beckley Area
Office, 323 Harper Park Drive, Suite 3,
Beckley, West Virginia 25801,
Telephone: (304) 255-5265.

FOR FURTHER INFORMATION CONTACT:

Mr. Roger W. Calhoun, Director,

Charleston Field Office; Telephone:

(304) 347-7158.

SUPPLEMENTARY INFORMATION:

I. Background on the West Virginia
Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
West Virginia program. Background
information on the West Virginia
program, including the Secretary’s
findings, the disposition of comments,
and the conditions of the approval can
be found in the January 21, 1981,

Federal Register (46 FR 5915-5956).
Subsequent actions concerning the West
Virginia program and previous
amendments are codified at 30 CFR
948.10, 948.12, 948.13, 948.15 and
948.16.

I1. Discussion of the Proposed
Amendment

In a series of three letters dated June
28, 1993, and July 30, 1993
(Administrative Record Nos. WV-888,
WV-889 and WV-893), the West
Virginia Division of Environmental
Protection (WVDEP) submitted an
amendment to its approved permanent
regulatory program that included
numerous revisions to the West Virginia
Surface Coal Mining and Reclamation
Act (referred to herein as “‘the Act”,
WVSCMRA §22A-3-1 et seq.) and the
West Virginia Surface Mining
Reclamation Regulations (CSR § 38—2-1
et seq.). OSM approved the proposed
revisions on durable rock fills on
August 16, 1995, (60 FR 42437-42443)
and approved with exceptions, the
proposed revisions on bonding on
October 4, 1995, (60 FR 51900-51918).
OSM approved, with exceptions, the
remaining amendments on February 21,
1996, (61 FR 6511-6537). See 30 CFR
948.15 for the provisions that were
partially approved by OSM. See 30 CFR
948.16 for required amendments.

On April 18, 1996, the WVMRA, the
West Virginia Coal Association, and the
Tri-State Coal Operators Association,
Inc. filed an appeal, pursuant to section
526(a)(1) of SMCRA, 30 U.S.C.
1276(a)(1), challenging certain OSM
decisions contained in the February 21,
1996, Federal Register Notice, including
the decision to make approval of the
amendment retroactive. (Administrative
Record Number WV-1027) On October
29, 1997, the parties reached a
settlement agreement with respect to six
of the seven counts contained in the
above referenced case. (Administrative
Record Number WV-1077). The other
count, pertaining to the use of passive
treatment systems after final bond
release, was decided by the United
States District Court for the Southern
District of West Virginia in OSM’s favor.
See WVMRA v. Babbitt, No. 2: 96-0371
(S.D. W.Va. July 11, 1997)
(Administrative Record Number WV-
1072). This rulemaking is proposed in
order that OSM may fulfill its
obligations with respect to five of the six
counts of the appeal which are
addressed by settlement agreement. The
remaining count addressed in the
settlement agreement, pertaining to the
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windrowing of materials on the
downslope in steep slope areas, is the
subject of another proposed rulemaking,
announced in the June 10, 1997, Federal
Register. See 62 FR 31543, 32545.

1. Proposed Clarifications

Section 22B-1-7(d) Administrative
Appeals

As announced in the Federal Register
on February 21, 1996 (61 FR at 6516,
6536) OSM did not approve language at
§22B-1-7(d) concerning allowing
temporary relief where the appellant
demonstrates that the executed decision
appealed from will result in the
appellant suffering an ““unjust
hardship.” OSM stated that the
provision was disapproved because the
exception is inconsistent with SMCRA
section 514(d) and 525(c). Further, OSM
required, at 30 CFR 948.16(nnn), that
§22B-1-7(d) be amended to be
consistent with SMCRA sections 514(d)
and 525(c). In accordance with the
settlement agreement in WVMRA v.
Babbitt, supra, OSM is proposing to
clarify its February 21, 1996, decision
by stating that § 22B—1-7(d) is not
approved only to the extent that it
includes unjust hardship as a criterion
to support the granting of temporary
relief from an order or other decision
issued under Chapter 22, Article 3 of the
West Virginia Code, which is the West
Virginia counterpart to SMCRA. OSM is
also proposing to revise the required
amendment at 30 CFR 948.16(nnn) to
require West Virginia to amend its
program to remove unjust hardship as a
criterion to support the granting of
temporary relief from an order or other
decision issued under Chapter 22,
Article 3 of the West Virginia Code.

Section 22B-1-7(h) Administrative
Appeals

As announced in the Federal Register
on February 21, 1996 (61 FR at 6516,
6536), OSM did not approve language at
§22B-1-7(h) to the extent that the
provision would allow the West
Virginia Surface Mining Board to
decline to order an operator to treat or
control discharges due to economic
considerations. In addition, OSM
required, at 30 CFR 948.16(000), that the
State further amend § 22B-1-7(h) to be
no less stringent than SMCRA section
515(b)10 and no less effective than the
Federal regulations at 30 CFR 816.42 by
requiring that discharges be controlled
or treated without regard to economic
feasibility.

In accordance with the settlement
agreement in WVMRA v. Babbitt, supra,
OSM is proposing to clarify that § 22B—
1-7(h) is approved only to the extent

that it references Article 3, Chapter 22
of the West Virginia Code. OSM is also
proposing to revise the required
amendment, at 30 CFR 948.16(000), to
require West Virginia to amend its
program by removing the reference, in
§22B-1-7(h), to Article 3, Chapter 22.

Section 22B-3-4 Environmental
Quality Board

As announced in the Federal Register
on February 21, 1996 (61 FR at 6517),
OSM approved the provisions at § 22B—
3—-4 concerning the Environmental
Quality Board’s rulemaking authority.
Under the State’s S.B.287, the Board is
authorized, with certain restrictions, to
promulgate procedural rules granting
site-specific variances for water quality
standards for coal remining operations.
In approving the provision, OSM also
stated that any such procedural rules
that grant variances must be submitted
to OSM for approval prior to their
implementation.

In accordance with the settlement
agreement in WWMRA v. Babbitt, supra,
OSM is proposing to clarify that it does
not have approval authority over rules
developed by the Environmental
Quality Board under the authority of the
Clean Water Act. Therefore, OSM is
stating that the Environmental Quality
Board is not required to submit to OSM
for approval procedural rules for the
implementation of site specific
variances for water quality standards for
remining operations.

2. Proposed Amendment Findings
Revisions

CSR 38-2-1.2(c)(1) Termination of
Jurisdiction

As announced in the Federal Register
on February 21, 1996 (61 FR at 6517,
6536), OSM found § 38—-2-1.2(c)(1) to be
less effective than the Federal
regulations at 30 CFR 700.11(d)(2)(i) to
the extent that subsection (c)(1) does not
require compliance with the Federal
initial program regulations at
Subchapter B or the West Virginia
permanent regulatory program as a
prerequisite to the termination of
jurisdiction over an initial program site.
In addition, OSM required, at 30 CFR
948.16(ppp), that the State further
amend subsection (c)(1) to require
compliance with the Federal initial
program regulations at Subchapter B or
the West Virginia permanent regulatory
program regulations as a prerequisite to
the termination of jurisdiction over an
initial program site.

By letter dated December 12, 1996
(Administrative Record Number WV—
1052), the West Virginia Division of
Environmental Protection (WVDEP)

stated its commitment to require that
initial program sites in West Virginia
meet the West Virginia program’s
permanent program requirements as a
precondition of the termination of
regulatory jurisdiction over such sites.

In recognition of the acknowledgment
contained in the December 12, 1996,
WVDERP letter, and in accordance with
the settlement agreement in WWMRA v.
Babbitt, supra, OSM is proposing to
accept the WVDEP December 12, 1996
letter as satisfying the requirements of
30 CFR 700.11(d)(1)(i), and is proposing
to delete the required amendment
codified at 30 CFR 948.16(ppp).

3. Vacating Retroactive Approval of
Amendments

As published in the Federal Register
on February 21, 1996 (61 FR 6533),
OSM stated that with respect to laws
and regulations being approved in the
notice, that OSM was making the
effective date of the approval retroactive
to the date upon which each provision
took effect in West Virginia for purposes
of State law. However, as stated in the
settlement agreement in WVMRA v.
Babbitt, supra, OSM has agreed to
vacate the retroactive effect of its
approval of the program amendment
which was the subject of the February
21, 1996, Federal Register notice.
Therefore, OSM is hereby announcing
its intention to vacate the retroactive
approval of the amendments discussed
and approved in the February 21, 1996,
Federal Register notice, 61 FR 6511,
6535. In addition, OSM is proposing to
change the effective dates of all the
amendments approved in the February
21, 1996 notice to February 21, 1996.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comments on the proposed
clarifications, the proposed removal of
the required amendment codified at 39
CFR 948.16(ppp), and the proposed
change of the effective dates of the
amendments currently codified at 30
CFR 948.15(p)(1) to February 21, 1996.
Comments should address whether the
proposed clarifications, the proposed
deletion of the required amendment at
30 CFR 948.16(ppp), and the change of
the effective dates of the amendments
codified at 30 CFR 948.15(p)(1) to
February 21, 1996, satisfy the applicable
program approval criteria of 30 CFR
732.15. If the clarifications, deletion of
the required amendment, and change of
the effective date of approval are
deemed adequate, they will become part
of the West Virginia program.
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Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this notice and include explanations in
support of the commenter’s
recommendations. Comments received
after the time indicated under DATES or
at locations other than the OSM
Charleston Field Office will not
necessarily be considered in the final
rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to testify at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by the close of
business on March 10, 1998. If no one
requests an opportunity to testify at the
public hearing by that date, the hearing
will not be held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate remarks
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify, and who wish
to do so, will be heard following those
scheduled. The hearing will end after all
persons scheduled to testify and persons
present in the audience who wish to
testify have been heard.

Public Meeting

If only one person or group requests
to testify at a hearing, a public meeting,
rather than a public hearing, may be
held. Persons wishing to meet with
OSM representatives to discuss the
proposed clarification, removal of the
required amendment, or change in the
effective dates of the approval may
request a meeting at the OSM
Charleston Field Office listed under
ADDRESSES by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT.

All such meetings will be open to the
public and, if possible, notices of
meetings will be posted in advance at
the locations listed under ADDRESSES. A
written summary of each public meeting
will be made a part of the
Administrative Record.

IV. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15 and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA [30 U.S.C. 1292(d)]
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of the rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 948
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 12, 1998.
Allen D. Klein,

Regional Director, Appalachian Regional
Coordinating Center.

[FR Doc. 98-4471 Filed 2—20-98; 8:45 am]
BILLING CODE 4310-05-M

POSTAL SERVICE
39 CFR Part 501

Manufacture, Distribution, and Use of
Postage Meters

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This proposal would clarify
and expand the sources of and uses of
applicant information derived from PS
Form 3601-A and PS Form 3601-C,
both printed and electronic versions.
DATES: Comments must be received on
or before March 25, 1998.

ADDRESSES: Written comments should
be mailed or delivered to the Manager,
Metering Technology Management, U.S.
Postal Service, Room 8430, 475 L’Enfant
Plaza SW Washington DC 20260-2444.
Copies of all written comments will be
available at the above address for
inspection and photocopying between 9
a.m. and 4 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Nicholas S. Stankosky, (202) 268-5311.
SUPPLEMENTARY INFORMATION: TO
provide greater specificity regarding
uses of the information derived from the
meter license applications received by
the United States Postal Service (‘‘Postal
Service’’) from meter users and
authorized meter manufacturers. Such
information is hereafter referred to as
“Applicant Information.” Applicant
information is derived from postal
forms, both printed and electronic
versions.

Notice of Proposed Changes in
Regulations

Appropriate amendments to 39 CFR
part 501 to reflect these changes will be
published if the proposal is adopted.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
553(b, c,)) regarding proposed
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rulemaking by 39 U.S.C. 410(a), the
Postal Service invites public comments
on the following proposed amendments
to the Code of the Federal Regulations.

List of Subjects in 39 CFR Part 501

Administrative practice and
procedure.

For the reasons set forth above, the
Postal Service proposes to amend 39
CFR part 501 as follows:

PART 501—AUTHORIZATION TO
MANUFACTURER AND DISTRIBUTE
POSTAGE METERS

1. The authority citation for part 501
continues to read as follows:

Authority: 5 U.S.C. 552(a): 39 U.S.C. 101,
401, 410, 2610, 2605; Inspector General Act
of 1978, as amended (pub L. 95-452, as
amended), 5 U.S.C. App 3.

2. Section 501.22 is amended by
revising paragraph (b) to read as follows:

§501.22 Distribution controls.

* * * * *

(b) On behalf of applicants, transmit
electronically copies of completed PS
Forms 3601-A, Application for a License
to Lease and Use Postage meters, to the
designated Postal Service central data
processing facility. The Postal Service
may use Applicant Information for the
following purposes in the
administration of postage meter and
related activities:

(1) Issuance (including re-licensing,
renewal, transfer, revocation or denial,
as applicable) of a meter license to a
postal patron that uses a postage meter,
and communications with respect to the
status of such license.

(2) Disclosure to a meter manufacturer
of the identity of any meter required to
be removed from service by that meter
manufacturer, and any related licensee
data, as the result of revocation of a
meter license, questioned accurate
registration of that meter, or de-
certification by the Postal Service of any
particular class or model of postage
meter.

(3) Use for the purpose of tracking the
movement of meters between a meter
manufacturer and its customers and
communications to a meter
manufacturer (but not to any third party
other than the applicant/licensee)
concerning such movement. The term
“meter manufacturer” includes a meter
manufacturer’s dealers and agents.

(4) To transmit general information to
all meter customers concerning rate and
rate category changes implemented or
proposed for implementation by the
United States Postal Service.

(5) To advertise Postal Service
services relating to the acceptance,

processing, delivery, or postage
payment of mail matter to all meter
customers.

(6) Any internal use by Postal Service
personnel, including identification and
monitoring activities relating to postage
meters, provided that such use does not
result in the disclosure of Applicant
Information to any third party or will
not enable any third party to use
Applicant Information for its own
purposes; except that the Applicant
Information may be disclosed to other
governmental agencies for law
enforcement purposes as provided by
law.

(7) Identification of authorized meter
manufacturers or announcements of de-
authorization of an authorized meter
manufacturer, or provision of currently
available public information, where an
authorized meter manufacturer is
identified, all authorized meter
manufacturers will be identified, and
the same information will be provided
to all meter customers.

(8) To promote and encourage the use
of postage meters, including remotely
set postage meters, as a form of postage
payment, provided that the same
information is provided to all meter
customers, and no particular meter
manufacturer will be recommended by
the Postal Service.

(9) To contact meter customers in
cases of revenue fraud or revenue
security except that any meter customer
suspected of fraud shall not be
identified to other meter customers.

(10) Disclosure to a meter
manufacturer of Applicant Information
pertaining to that meter manufacturer’s
customers that the Postal Service views
as necessary to enable the Postal Service
to carry out its duties and purposes.

(11) To a meter manufacturer of all
applicant and postage meter information
pertaining to that manufacturer’s
customers and postage meters that may
be necessary to synchronize the
computer files of the manufacturer with
the computer files of the Postal Service
including but not limited to
computerized data that reside in Postal
Service meter management databases.

(12) Subiject to the conditions stated
herein, to communicate in oral or
written form with any or all applicants
any information that the Postal Service
views as necessary to enable the Postal
Service to carry out its duties and
purposes.

* * * * *

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 98-4382 Filed 2—20-98; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IL147-1a, IL156-1a; FRL-5965-2]
Approval and Promulgation of State
Implementation Plan; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
two Illinois site-specific State
Implementation Plan revision requests,
dated January 23, 1996, and January 9,
1997, submitted to EPA to revise or
delay certain reasonably available
control technology requirements to
control volatile organic compound
emissions at Solar Corporation’s
manufacturing facility located in
Libertyville, Lake County, Illinois. In
the final rules section of this Federal
Register, the EPA is approving this
action as a direct final rule without
prior proposal because EPA views this
as a noncontroversial action and
anticipates no adverse written
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse written comments are
received in response to that direct final
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse written comments, the
direct final rule will be withdrawn and
all written public comments received
will be addressed in a subsequent final
rule based on the proposed rule. Any
parties interested in commenting on this
document should do so at this time.

DATES: Written comments on this
proposed rule must be received on or
before March 25, 1998.

ADDRESSES: Written comments should
be mailed to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the State submittal are
available for inspection at: Regulation
Development Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Environmental
Protection Specialist, Regulation
Development Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6082.
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SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of this Federal Register.

Dated: January 28, 1998.
David A. Ullrich,
Acting Regional Administrator.
[FR Doc. 98-4377 Filed 2—20-98; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Grant Exclusive
License; Correction Notice

AGENCY: Agricultural Research Service,
USDA.

ACTION: Correction to notice of intent to
grant exclusive license.

SUMMARY: In notice document published
in the issue of Friday, January 23, 1998
(63 FR 3533) which was to correct the
issue of Wednesday, December 31, 1997
(62 FR 68248) the publication date of
the FR Notice of Availability was still
erroneous. This notice corrects the
exclusive grant license (for Integrated
BioControl Systems, Inc.) information to
Serial No. 08/863,261 as follows:

On page 3533, in the first column,
second paragraph of the USDA notice
the Federal Register publication date for
the Notice of Availability for Serial No.
08/404,779 was specified as May 27,
1995. The date should be changed to
December 14, 1995.

Dated: February 12, 1998.

Richard M. Parry, Jr.,

Assistant Administrator.

[FR Doc. 98-4425 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Federal Invention Available
for Licensing and Intent To Grant
Exclusive License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of availability and intent.

SUMMARY: Notice is hereby given that a
federally owned invention, U.S. Patent
Application Serial No. 08/806,592,
entitled ““Passive Self-Contained Camera
Protection and Method for Fire

Documentation” is available for
licensing and that the U.S. Department
of Agriculture, Forest Service, intends to
grant to Timberwolf Corporation, DBA
Timberline Tool and Casting of
Whitefish, Montana, an exclusive
license for U.S. Patent Application
Serial No. 08/806,592.

DATES: Comments must be received on
or before May 26, 1998.

ADDRESSES: Send comments to: USDA
Forest Service, One Gifford Pinchot
Drive, Madison, Wisconsin 53705—2398.
FOR FURTHER INFORMATION CONTACT:
Janet I. Stockhausen of the USDA Forest
Service at the Madison address given
above; telephone: 608—-231-9502.
SUPPLEMENTARY INFORMATION: The
Federal Government’s patent rights to
this invention are assigned to the United
States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention as Timberwolf Corporation,
DBA Timberline Tool and Casting has
submitted a complete and sufficient
application for a license. The
prospective exclusive license will be
royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within ninety (90) days from the date of
this published Notice, the Forest Service
receives written evidence and argument
which establishes that the grant of the
license would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Richard M. Parry, Jr.,

Assistant Administrator.

[FR Doc. 98-4427 Filed 2-20-98; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 97-122-1]

Notice of Request for Extension of
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this

notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection in support of
activities to prevent the introduction
and spread of diseases and parasites
harmful to honeybees.
DATES: Comments on this notice must be
received by April 24, 1998 to be assured
of consideration.
ADDRESSES: Send comments regarding
the accuracy of burden estimate, ways to
minimize the burden (such as through
the use of automated collection
techniques or other forms of information
technology), or any other aspect of this
collection of information to: Docket No.
97-122-1, Regulatory Analysis and
Development, PPD, APHIS, suite 3C03,
4700 River Road Unit 118, Riverdale,
MD 20737-1238. Please send an original
and three copies, and state that your
comments refer to Docket 97-122-1.
Comments received may be inspected at
USDA, room 1141, South Building, 14th
Street and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: For
information regarding exotic bee
diseases and parasites, honeybees, and
honeybee semen, contact Dr. Robert
Flanders, Senior Entomologist,
Biological Assessment and Taxonomic
Support, PPQ, APHIS, 4700 River Road
Unit 133, Riverdale, MD 20737-1231,
(301) 734-5930. For copies of more
detailed information on the information
collection, contact Mr. Gregg Ramsey,
Information Collection Coordinator, at
(301) 734-5682.
SUPPLEMENTARY INFORMATION:

Title: Exotic Bee Diseases & Parasites,
Honeybees, and Honeybee Semen.

OMB Number: 0579-0072.

Expiration Date of Approval: August
31, 1998.

Type of Request: Extension of
approval of an information collection.

Abstract: The United States
Department of Agriculture is
responsible for preventing the
introduction and spread of diseases and
parasites harmful to honeybees, the
introduction of genetically undesirable
germ plasm of honeybees, and the
introduction and spread of undesirable
species or subspecies of honeybees.
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The introduction and establishment of
new honeybee diseases, parasites, and
undesirable honeybee strains in the
United States could cause multimillion
dollar losses to American agriculture.
Diseases or parasites can weaken or kill
honeybees, thereby causing substantial
reductions in the production of honey
and other honeybee products, as well as
a reduction in pollination activity.
Pollination is necessary for the
production of many important crops,
including forages, fruits, vegetables, and
vegetable oils.

To protect the health of the U.S.
honeybee population, we engage in a
number of information collection
activities designed to allow us to
determine whether shipments of
honeybees, honeybee semen, or bee-
related items (such as beekeeping
equipment) represent a possible risk of
introducing exotic bee diseases,
parasites, or undesirable honeybee
strains into the United States.

Our primary means of obtaining this
vital information is requiring importers
to apply to us for an import permit. The
permit application contains such
information as the amount of bee semen
to be imported and the species or
subspecies of honeybee from which the
semen was collected; the country or
locality of origin; and the intended port
of entry in the United States.

We also require importers and
shippers to adhere to a number of
marking and shipping requirements that
enable us to easily identify and process
shipments of honeybees, honeybee
semen, and other restricted articles
when they arrive at U.S. ports of entry.

These information gathering
procedures help us prevent the entry of
shipments that pose a potential health
risk to the U.S. honeybee population.

We are asking the Office of
Management and Budget (OMB) to
approve the continued use of this
information collection activity.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. We need this
outside input to help us:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies, e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average .269
hours per response.

Respondents: Importers and shippers
of honeybees, honeybee semen, and
other regulated articles.

Estimated annual number of
respondents: 91.

Estimated annual number of
responses per respondent: 1.2637.

Estimated annual number of
responses: 115.

Estimated total annual burden on
respondents: 31 hours. (Due to
rounding, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
average reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 18th day of
February 1998.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-4493 Filed 2-20-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 97-119-1]

AgrEvo USA Co.; Receipt of Petition
for Determination of Nonregulated
Status for Corn Genetically Engineered
for Insect Resistance and Glufosinate
Herbicide Tolerance

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from AgrEvo USA Company
seeking a determination of nonregulated
status for corn designated as
Transformation Event CBH-351, which
has been genetically engineered for
insect resistance and tolerance to the
herbicide glufosinate. The petition has
been submitted in accordance with our
regulations concerning the introduction
of certain genetically engineered
organisms and products. In accordance

with those regulations, we are soliciting
public comments on whether this corn
presents a plant pest risk.

DATES: Written comments must be
received on or before April 24, 1998.
ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-119-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-119-1. A copy of the
petition and any comments received
may be inspected at USDA, room 1141,
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing access
to that room to inspect the petition or
comments are asked to call in advance
of visiting at (202) 690-2817 to facilitate
entry into the reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Susan Koehler, Biotechnology and
Biological Analysis, PPQ, APHIS, Suite
5B05, 4700 River Road Unit 147,
Riverdale, MD 20737-1236; (301) 734—
4886. To obtain a copy of the petition,
contact Ms. Kay Peterson at (301) 734—
4885; e-mail:
mkpeterson@aphis.usda.gov.
SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of §340.6
describe the form that a petition for
determination of nonregulated status
must take and the information that must
be included in the petition.

On September 22, 1997, APHIS
received a petition (APHIS Petition No.
97-265-01p) from AgrEvo USA
Company (AgrEvo) of Wilmington, DE,
requesting a determination of
nonregulated status under 7 CFR part
340 for corn designated as
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Transformation Event CBH-351 (event
CBH-351), which has been genetically
engineered for insect resistance and
tolerance to the herbicide glufosinate.
The AgrEvo petition states that the
subject corn should not be regulated by
APHIS because it does not present a
plant pest risk.

As described in the petition, event
CBH-351 corn has been genetically
engineered to express a Cry9C
insecticidal protein derived from the
common soil bacterium, Bacillus
thuringiensis subsp. tolworthi (Bt
tolworthi). The petitioner states that the
Cry9C protein is effective in controlling
the larvae of the European corn borer
during the complete growing season.
The subject corn also contains the bar
gene derived from the bacterium
Streptomyces hygroscopicus. The bar
gene encodes the phosphinothricin
acetyltransferase (PAT) protein, which
confers tolerance to the herbicide
glufosinate. Expression of these added
genes is controlled in part by gene
sequences from the plant pathogens
cauliflower mosaic virus and
Agrobacterium tumefaciens.
Microprojectile bombardment was used
to transfer the added genes into the
recipient inbred corn line (PA91 x H99)
x H99. While the subject corn contains
the bla selectable marker gene, which is
normally expressed in bacteria, tests
indicate that this gene is not expressed
in the plant.

Event CBH-351 corn has been
considered a regulated article under the
regulations in 7 CFR part 340 because it
contains gene sequences from plant
pathogens. This corn has been field
tested since 1995 in the United States
under APHIS notifications. In the
process of reviewing the notifications
for field trials of the subject corn, APHIS
determined that the vectors and other
elements were disarmed and that the
trials, which were conducted under
conditions of reproductive and physical
containment or isolation, would not
present a risk of plant pest introduction
or dissemination.

In the Federal Plant Pest Act, as
amended (7 U.S.C. 150aa, et seq.),
“plant pest” is defined as “any living
stage of: Any insects, mites, nematodes,
slugs, snails, protozoa, or other
invertebrate animals, bacteria, fungi,
other parasitic plants or reproductive
parts thereof, viruses, or any organisms
similar to or allied with any of the
foregoing, or any infectious substances,
which can directly or indirectly injure
or cause disease or damage in any plants
or parts thereof, or any processed,
manufactured or other products of
plants.” APHIS views this definition
very broadly. The definition covers

direct or indirect injury, disease, or
damage not just to agricultural crops,
but also to plants in general, for
example, native species, as well as to
organisms that may be beneficial to
plants, for example, honeybees,
rhizobia, etc.

The U.S. Environmental Protection
Agency (EPA) is responsible for the
regulation of pesticides under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended (7
U.S.C. 136, et seq.). FIFRA requires that
all pesticides, including herbicides, be
registered prior to distribution or sale,
unless exempt by EPA regulation. In
cases in which genetically modified
plants allow for a new use of an
herbicide or involve a different use
pattern for the herbicide, EPA must
approve the new or different use. When
the use of the herbicide on the
genetically modified plant would result
in an increase in the residues of the
herbicide in a food or feed crop for
which the herbicide is currently
registered, or in new residues in a crop
for which the herbicide is not currently
registered, establishment of a new
tolerance or a revision of the existing
tolerance would be required. Residue
tolerances for pesticides are established
by EPA under the Federal Food, Drug
and Cosmetic Act (FFDCA), as amended
(21 U.S.C. 301, et seq.), and the Food
and Drug Administration (FDA)
enforces tolerances set by EPA under
the FFDCA. A pesticide petition has
been filed with EPA to establish a
regulation for an exemption from the
requirement of a tolerance for residues
of Bt tolworthi Cry9C and the genetic
material necessary for its production in
or on all raw agricultural commodities.

FDA published a statement of policy
on foods derived from new plant
varieties in the Federal Register on May
29, 1992 (57 FR 22984-23005). The FDA
statement of policy includes a
discussion of FDA'’s authority for
ensuring food safety under the FFDCA,
and provides guidance to industry on
the scientific considerations associated
with the development of foods derived
from new plant varieties, including
those plants developed through the
techniques of genetic engineering. The
petitioner has begun consultation with
FDA on the subject corn.

In accordance with § 340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding
the Petition for Determination of
Nonregulated Status from any interested
person for a period of 60 days from the
date of this notice. The petition and any
comments received are available for
public review, and copies of the petition

may be ordered (see the ADDRESSES
section of this notice).

After the comment period closes,
APHIS will review the data submitted
by the petitioner, all written comments
received during the comment period,
and any other relevant information.
Based on the available information,
APHIS will furnish a response to the
petitioner, either approving the petition
in whole or in part, or denying the
petition. APHIS will then publish a
notice in the Federal Register
announcing the regulatory status of
AgrEvo’s insect resistant and
glufosinate-tolerant corn event CBH-351
and the availability of APHIS’ written
decision.

Authority: 7 U.S.C. 150aa—150jj, 151-167,

and 1622n; 31 U.S.C. 9701; 7 CFR 2.22, 2.80,
and 371.2(c).

Done in Washington, DC, this 18th day of
February 1998.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-4492 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Rural Housing Service
Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCIES: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, and Farm Service
Agency, USDA.

ACTION: Proposed collection; comments
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
above-named Agencies to request an
extension for the currently approved
information collection in support of the
servicing of Community and Insured
Business Programs Loans and Grants.
DATES: Comments on this notice must be
received by April 24, 1998 to be assured
of consideration.

FOR FURTHER INFORMATION CONTACT:
Sharon R. Douglas, Loan Specialist,
Community Programs Division, Rural
Housing Service, U.S. Department of
Agriculture, Stop 3222, 1400
Independence Avenue SW.,
Washington, DC 20250-3222.
Telephone (202) 720-1506.
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SUPPLEMENTARY INFORMATION:

Title: 7 CFR 1951, subpart O,
“Servicing Cases Where Unauthorized
Loan or Other Financial Assistance Was
Received—Community and Business
Programs.”

OMB Number: 0575-0103.

Expiration Date of Approval: March
31, 1998.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The following Community
and Insured Business, Indian Tribal
Land Acquisition, Grazing, Association,
Irrigation and Drainage, and Water and
Waste Disposal programs are serviced
by this currently approved regulation:
The Community Facilities loan program
is authorized by Section 306 of the
Consolidated Farm and Rural
Development Act (7 U.S.C. 1926) to
make loans to public entities, nonprofit
corporations, and Indian tribes for the
development of community facilities for
public use in rural areas.

The Economic Opportunity Act of
1964, Title 3 (Pub. L. 88—-452),
authorizes Economic Cooperative loans
to assist incorporated and
unincorporated associations in
providing to low-income rural families
essential processing, purchasing, or
marketing services, supplies, or
facilities.

The Water and Waste Disposal
program is authorized by Section 306(a)
of the Consolidated Farm and Rural
Development Act (7 U.S.C. 1926(a)) to
provide basic human amenities,
alleviate health hazards, and promote
the orderly growth of the rural areas of
the Nation by meeting the need for new
and improved water and waste disposal
systems.

The Business and Industry program is
authorized by Section 310 B (7 U.S.C.
1932) (Pub. L. 92-419, August 30, 1972)
of the Consolidated Farm and Rural
Development Act to improve, develop,
or finance business, industry, and
employment and to improve the
economic and environmental climate in
rural communities, including pollution
abatement and control.

The Food Security Act of 1985,
Section 1323 (Pub. L. 99-198),
authorizes loan guarantees and grants to
Nonprofit National Corporations to
provide technical and financial
assistance to for-profit or nonprofit local
businesses in rural areas.

The Powerplant and Industrial Fuel
Use Act of 1978, Section 601 (42 U.S.C.
8401), authorizes Energy Impact
Assistance Grants to states, councils of
local government, and local

governments to assist areas impacted by
coal or uranium development activities.
Assistance is for the purposes of growth
management, housing planning, and
acquiring and developing sites for
housing and public facilities.

The Consolidated Farm and Rural
Development Act, Section 310 B(c) (7
U.S.C. 1932 (c)), authorizes Rural
Business Enterprise Grants to public
bodies and nonprofit corporations to
facilitate the development of private
businesses in rural areas.

The Consolidated Farm and Rural
Development Act, Section 310 B(f)(i) (7
U.S.C. 1932 (c)), authorizes Rural
Technology and Cooperative
Development Grants to nonprofit
institutions for the purpose of enabling
such institutions to establish and
operate centers for rural technology or
cooperative development.

The Indian Tribal Land Acquisition
program is authorized under 25 U.S.C.,
488, et seq. to make direct loans to
Indian Tribes or tribal corporations
within tribal reservations and Alaskan
communities. The Consolidated Farm
and Rural Development Act, as
amended, also gives the authority for
grazing, other irrigation and drainage
projects, and association irrigation and
drainage loans.

The purpose of the loan and grant
servicing function for the above
programs is to service cases where
unauthorized assistance was received by
a borrower or grantee for which there
was not regulatory authorization or for
which the recipient was not eligible.
This assistance may be in the form of a
loan or grant where the recipient did not
meet the eligibility requirements set
forth in program regulations or where
the recipient qualified for assistance but
interest subsidy benefit was erroneously
granted and the loan was closed.

Supervision by the Agencies include,
but is not limited to: review of financial
data such as facts and written records to
assist in the determination that the
assistance received was unauthorized
and the necesssary account adjustments
can be made. The borrower submits the
information requested on Rural
Development forms or on other forms, if
desired. The information collected is
evaluated by the local Rural
Development or Farm Service Agency
servicing office.

Information will be collected by the
field offices from applicants and
borrowers. Under the provisions of this
regulation, the information collected
will be primarily financial data.

Failure to collect information could
result in improper servicing of these
loans.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.86 hours per
response.

Respondents: State, local or tribal
Governments, Not-for-profit institutions.

Estimated Number of Respondents:
14.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 12 hours.

Copies of this information collection
can be obtained from Tracy Gillin,
Regulations and Paperwork
Management Branch, (202) 690-1065.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the function of the
Agencies, including whether the
information will have practical utility;
(b) the accuracy of the Agencies’
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. Comments may
be sent to Tracy Gillin, Regulations and
Paperwork Management Branch, U.S.
Department of Agriculture, Rural
Development, Stop 0743, 1400
Independence Avenue SW.,
Washington, DC 20250-0743. All
responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: February 12, 1998.

Eileen M. Fitzgerald,

Acting Administrator, Rural Housing Service.
Dated: February 17, 1998.

Wilber T. Peer,

Acting Administrator Business-Cooperative
Rural Service.

Dated: February 13, 1998.
Wally Beyer,
Administrator, Rural Utilities Service.
Dated: February 13, 1998.
Bruce R. Weber,
Acting Administrator, Farm Service Agency.
[FR Doc. 98-4485 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-XV-U
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DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent to Seek Approval to
Conduct an Information Collection

AGENCY: National Agricultural Statistics

Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. No. 104-13) and Office of
Management and Budget (OMB)
regulations at 5 CFR part 1320 (60 FR
44978, August 29, 1995), this notice
announces the National Agricultural
Statistics Service’s (NASS) intention to
request approval for a new information
collection, the Fruit and Nut Wildlife
Damage Survey.

DATES: Comments on this notice must be
received by April 29, 1998 to be assured
of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Rich Allen, Associate
Administrator, National Agricultural
Statistics Service, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW, Room 4117 South
Building, Washington, DC 20250-2000,
(202) 720-4333.

SUPPLEMENTARY INFORMATION:

Title: Fruit and Nut Wildlife Damage
Survey.

Type of Request: Intent to seek
approval to conduct an information
collection.

Abstract: A sample of U.S. producers
of selected fruits and nuts will be
surveyed. The primary goal of the
survey is the collection and
development of valid statistical data
reflecting the percentage of U.S. fruit
and nut growers experiencing loss of
product or resources caused by
vertebrate wildlife. An accurate
measurement of dollar losses due to
vertebrate wildlife will also be obtained.

These data will be collected under the
authority of 7 U.S.C. 2204(a).
Individually identifiable data collected
under this authority are governed by
section 1770 of the Food Security Act of
1985, 7 U.S.C. 2276, which requires
USDA to afford strict confidentiality to
non-aggregated data provided by
respondents.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 10 minutes per
response.

Respondents: Fruit and Nut Growers.

Estimated number of Respondents:
15,000.

Estimated total Annual Burden on
Respondents: 2,500 hours.

Copies of this information collection
and related instructions can be obtained
without charge from Larry Gambrell, the
Agency OMB Clearance Officer, at (202)
720-5778.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:

Larry Gambrell, Agency OMB
Clearance Officer, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW, Room 4162 South
Building, Washington, DC 20250-2000.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, January 22,
1998.

Rich Allen,

Acting Administrator, National Agricultural
Statistics Service.

[FR Doc. 98-4426 Filed 2-20-98; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Hackberry Draw Watershed, Eddy
County, NM; Notice of a Finding of No
Significant Impact

AGENCY: Natural Resources
Conservation Service.

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environment Policy Act
of 1969, the Council on Environmental
Quality Regulations (40 CFR Part 1500);
and the Natural Resources Conservation
Service Rules (7 CFR Part 650); the
Natural Resources Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
repair of Floodwater Retarding Structure
1 and Floodwater Diversion 2 in the
Hackberry Draw Watershed.

FOR FURTHER INFORMATION CONTACT:
Kenneth B. Leiting, Acting State

Conservationist, National Resources
Conservation Service, 6200 Jefferson,
NE, Albuquerque, NM 87109-3734;
telephone 505-761-4400.
SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Kenneth B. Leiting, Acting
State Conservationist, has determined
that the preparation and review of an
environmental impact statement are not
needed for this project.

The project purpose is flood
prevention. The action includes the
repair of one floodwater retarding dam
and one floodwater diversion.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency and various Federal,
State, and local agencies and interested
parties. A limited number of copies of
the FNSI are available to fill single copy
requests at the above address. Basic data
developed during the environmental
assessment is on file and may be
reviewed by contacting Kenneth B.
Leiting.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(This activity is listed in the Catalog of
Federal Domestic Assistance under No.
10.904, Watershed Protection and Flood
Prevention and is subject to the provisions of
Executive Order 12372, which requires
intergovernmental consultation with State
and local officials)

Kenneth B. Leiting,

Acting State Conservationist.

[FR Doc. 98-4395 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-16-M

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

National Sheep Industry Improvement
Center; Solicitation of Nominations of
Board Members

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice: invitation to submit
nominations.

SUMMARY: The Rural Business-
Cooperative Service (RBS) announces
that it is accepting nominations for the
Board of Directors of the National Sheep
Industry Improvement Center for two
directors’ positions whose terms are
expiring on February 13, 1999. The two
positions are for active producers of
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sheep or goats, at least one of whom
should be involved in goat production.
Board members manage and oversee the
Center’s activities. Nominations may
only be submitted by National
organizations that consist primarily of
active sheep or goat producers in the
United States and who have as their
primary interest the production of sheep
or goats in the United States.
Nominating organizations should
submit:

(1) Substantiation that the nominating
organization is national in scope,

(2) The number and percent of
members that are active sheep or goat
producers,

(3) Substantiation of the primary
interests of the organization, and

(4) An Advisory Committee
Membership Background Information
form (Form AD-755) for each nominee.

This action is taken to carry out
section 759 of the Federal Agriculture
Improvement and Reform Act of 1996
for the establishment of a National
Sheep Industry Improvement Center.
DATES: The closing date for acceptance
of nominations is June 23, 1998.
Nominations must be received by, or
postmarked, on or before, this date.
ADDRESSES: Submit nominations and
statements on qualifications to
Cooperative Services, RBS, USDA, 1400
Independence Ave., SW, Stop 3252,
Room 4204, Washington, DC 20250—
3252, Attn.: National Sheep
Improvement Center, Nominations.

FOR FURTHER INFORMATION CONTACT: Dr.
Thomas H. Stafford, Director,
Cooperative Marketing Division,
Cooperative Services, RBS, USDA, 1400
Independence Ave, SW, Stop 3252,
Washington, DC 20250-3252, telephone
(202) 690-0368 (this is not a toll free
number), FAX 202-690-2723, or e-mail
thomas.stafford@usda.gov.
SUPPLEMENTARY INFORMATION: The
Federal Agriculture Improvement and
Reform Act of 1996, known as the 1996
Farm Bill, established a National Sheep
Industry Improvement Center. The
Center shall: (1) Promote strategic
development activities and collaborative
efforts by private and State entities to
maximize the impact of Federal
assistance to strengthen and enhance
production and marketing of sheep or
goat products in the United States; (2)
optimize the use of available human
capital and resources within the sheep
or goat industries; (3) provide assistance
to meet the needs of the sheep or goat
industry for infrastructure development,
business development, production,
resource development, and market and
environmental research; (4) advance
activities that empower and build the

capacity of the United States sheep or
goat industry to design unique
responses to special needs of the sheep
or goat industries on both a regional and
national basis; and (5) adopt flexible
and innovative approaches to solving
the long-term needs of the United States
sheep or goat industry. The Center has
a Revolving Fund established in the
Treasury to carry out the purposes of the
Center. Management of the Center is
vested in a Board of Directors, which
has hired an Executive Director and
other staff to operate the Center.

The Board of Directors is composed of
seven voting members of whom four are
active producers of sheep or goats in the
United States, two have expertise in
finance and management, and one has
expertise in lamb, wool, goat or goat
product marketing. The two open
positions are the producer seats, with at
least one designated as representing goat
producers. The Board also includes two
non-voting members, the Under
Secretary of Agriculture for Rural
Development and the Under Secretary
of Agriculture for Research, Education,
and Economics. Board members will not
receive compensation for serving on the
Board of Directors, but shall be
reimbursed for travel, subsistence, and
other necessary expenses.

The Secretary of Agriculture shall
appoint the voting members from the
submitted nominations. Member’s term
of office shall be three years. Voting
members are limited to two terms. The
two positions for which nominees are
sought are currently held by members
serving their first term, thus are eligible
to be re-nominated. The Board shall
meet not less than once each fiscal year,
but are likely to meet at least quarterly.

The statement of qualifications of the
individual nominees is being obtained
by using Form AD-755, *“Advisory
Committee Membership Background
Information.” The requirements of this
form are incorporated under OMB
number 0505-0001.

Dated: February 13, 1998.
Dayton J. Watkins,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 98-4428 Filed 2—-20-98; 8:45 am]
BILLING CODE 3410-XY-U

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Lincoln-Pipestone Rural Water;
Existing System North/Lyon County
Phase and Northeast Phase Expansion
Project

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice of availability of draft
environmental impact statement.

SUMMARY: Notice is hereby given that
the Rural Utilities Service (RUS) is
issuing a Draft Environmental Impact
Statement (EIS) for the Lincoln-
Pipestone Rural Water Existing System
North/Lyon County Phase and Northeast
Phase Expansion Project. The Draft EIS
was prepared pursuant to the National
Environmental Policy Act of 1969
(NEPA) (U.S.C. 4231 et seq.) in
accordance with the Council on
Environmental Quality (CEQ)
regulations for implementing the
procedural provisions of NEPA (40 CFR
1500-1508) and Agency regulations (7
CFR 1940-G). RUS invites comments on
the Draft EIS.

The purpose of the EIS is to evaluate
the potential environmental impacts of
a project proposal located in
southwestern Minnesota. The proposal
to which the Agency is responding to
involves providing financial assistance
for the development and expansion of a
public rural water system and a review
of the environmental impacts from
previous expansion phase activities.
The applicant for this proposal is a
public body named Lincoln-Pipestone
Rural Water (LPRW). LPRW’s main
offices are located in Lake Benton, MN.
Specific project activities are and have
included the development of
groundwater sources and production
well fields and the construction of water
treatment facilities and water
distribution networks. The counties in
Minnesota affected by this proposal
include Yellow Medicine, Lincoln, and
Lyon Counties and Deuel County in
South Dakota.

DATES: Written comments on the Draft
EIS will be accepted on or before April
24, 1998.

ADDRESSES: To send comments or for
more information, contact: Mark S.
Plank, USDA, Rural Utilities Service,
Engineering and Environmental Staff,
1400 Independence Avenue, Stop 1571,
Washington, DC 20250, telephone (202)
720-1649, fax (202) 720-0820, or e-mail:
mplank@rus.usda.gov.

A copy of the Draft EIS or an
Executive Summary can be obtained
over the Internet at http://
www.usda.gov/rus/water/ees/
environ.html. The files are in a portable
document format (pdf); in order to
review or print the document, users
need to obtain a free copy of Acrobat
Reader. The Acrobat Reader can be
obtained from http://www.adobe.com/
prodindex/acrobat/readstep.html.

Copies of the Draft EIS will be
available for public review during
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normal business hours at the following
locations:

USDA Service Center, Rural
Development, 1424 E. College Drive,
Suite 500, Marshall, MN 56258; (507)
532-3234, Ext. 203.

Limited copies of the Draft EIS will be
available for distribution at this address.

Marshall Public Library, 301 W. Lyon,
Marshall, MN 56258; (507) 537—-7003.

Ivanhoe Public Library, P.O. Box 54,
Ivanhoe, MN 56142; (507) 694—1555.

Canby Public Library, 110 Oscar Ave. N,
Canby, MN 56220; (507) 223-5738.

Deuel County Extension Service, 419
3rd Ave. S, P.O. Box 350, Clear Lake,
SD 57226; (605) 874-2681.

Lincoln County Extension Service, 402
N. Harold, lvanhoe, MN 56142; (507)
694-1470.

Lyon County Extension Service, 1400 E.
Lyon St., Marshall, MN 56258; (507)
537-6702.

Yellow Medicine County Extension
Service, 1000 10th Ave., Clarkfield,
MN 56223.

SUPPLEMENTARY INFORMATION: Some of
the issues evaluated in this EIS date
back to previous decisions made in
funding one of the phases of a multi-
phase system expansion project
initiated by LPRW in 1991. Due to
Congressional funding cycles, Rural
Utilities Service (RUS) and LPRW have
administratively pursued LPRW’s
requests for financial assistance of this
expansion project in discrete fundable
phases. As part of the last construction
phase, known as the Existing System
North/Lyon County (ESN/LC) Phase
project, a water source was developed
along with the construction of a Water
Treatment Plant that was designed to
provide potable water to the northern
portion of LPRW'’s service area. The
water source developed in this phase
was the Burr Well Field. The Burr Well
Field is located close to Burr, MN,
between Clear Lake, SD, and Canby,
MN, and is within %2 mile of the South
Dakota-Minnesota state line. The water-
bearing formations utilized at this well
field underlie portions of both South
Dakota and Minnesota.

During construction of the Burr Well
Field (started on April 19, 1993) and
subsequent to its operations, public and
regulatory concerns were raised and
continue to be raised regarding potential
environmental effects of groundwater
appropriations from one of the water-
bearing formations (called the Burr
Unit) utilized by the well field. The
second aquifer utilized at the Burr Well

Field is called the Altamont aquifer. The
Altamont is a deeper formation that
appears to be hydraulically isolated
from the Burr Unit.

Because of geologic factors and the
topographic position of the Burr Unit in
relation to ground surface elevations,
groundwater from the Burr Unit
discharges onto the land surface in both
South Dakota and Minnesota as springs
or seeps creating unique wetland
features called patterned calcareous
fens. In addition after performing
geologic investigations in the area, the
South Dakota Department of
Environment and Natural Resources
(SDDENR) concluded that one of the
lakes in the area, Lake Cochrane, was
also receiving groundwater discharges
from the Burr Unit aquifer.

An Environmental Assessment (EA)
was prepared for the ESN/LC Phase
project by the Farmers Home
Administration (FmHA) in accordance
with its Environmental Policies and
Procedures (7 CFR Part 1940-G). FmHA
published a Finding of No Significant
Impact for the project on February 7,
1992. Because of concerns raised
regarding the Burr Well Field, the EA
was amended to address these concerns
by an agency newly created by a 1993
USDA reorganization, the Rural
Development Administration (RDA).
RDA published a draft copy of the
amended EA for public review and
comment on October 14, 1994. Upon
receipt of the public comments, it was
decided to prepare an EIS. During the
time this decision was being made
USDA again reorganized its programs
and the RDA programs were combined
with the utility programs of the Rural
Electrification Administration to form a
new agency—the Rural Utilities Service.

RUS announced its intent to prepare
an EIS and hold public scoping
meetings in a Notice of Intent published
in the Federal Register on June 8, 1995.

The primary issues evaluated in the
EIS included the outstanding concerns
from the earlier 1992 EA, that is, the
environmental effects on fens and Lake
Cochrane (herein referred to as surface
water resources) from groundwater
appropriations at the Burr Well Field,
and the potential environment impacts
from the construction of the Northeast
Phase Expansion proposal. The primary
objective of the Northeast Phase
Expansion proposal is to provide rural
water service to rural residents (240
rural users) who have requested service
and to the rural communities of Hazel
Run and Echo, Minnesota. The proposal

includes the installation of 170 miles of
2- to 8-in pipelines, an elevated water
storage tank near Minneota, and a
booster station near Green Valley. The
overall purpose of this and previous
actions by LPRW is to assist citizens in
southwestern Minnesota in obtaining a
consistent, reliable and safe supply of
high-quality, affordable drinking water
in an area that has difficulty in
obtaining good quality drinking water.

Because all of the decisions and
funding obligations have been made on
the previous ESN/LC Phase project, the
only decision facing the Agency at this
time is whether or not to provide
financial assistance to LPRW for the
construction of the Northeast Phase
Expansion proposal. All decisions
regarding the issuance and disposition
of the Water Appropriation Permit
authorizing groundwater appropriations
at the Burr Well Field are subject to the
regulatory authority of the Minnesota
Department of Natural Resources
(MNDNR), Division of Water.

After the Agency made the decision to
prepare an EIS, the Agency requested,
pursuant to 40 CFR 1501.6,
“‘Cooperating Agencies”, that the U.S.
Environmental Protection Agency
(USEPA), Region 8 in Denver, CO, serve
in the capacity of a cooperating agency.
This request was made because of
USEPA's specialized expertise in
groundwater issues. USEPA agreed to
the Agency’s request, therefore, RUS is
the lead agency for this action and was
responsible for the preparation of the
EIS, and USEPA provided technical
assistance to RUS through its role as a
cooperating agency.

For purposes of this EIS, the proposed
action to which the Agency is
responding to and for which all of the
environmental impacts of past and
present actions were evaluated, is the
application LPRW submitted to the
Agency to fund the Northeast Phase
Expansion. In addition to this
application, LPRW submitted a Water
Appropriation Permit application to the
MNDNR to increase groundwater
appropriation rates from the present 750
gallons per minute (gpm) and 400
million gallons per year (Mgpy) to 1,500
gpm/800 Mgpy. Both of these actions
encompass what was termed the
“proposed action.”

The Agency evaluated six alternatives
to meeting the water supply needs of the
LPRW system. The following table lists
the alternatives considered.
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LIST OF THE ALTERNATIVES CONSIDERED

Alternative

Northeast phase expansion status

Burr Well Field status

Current Status

Proposed Action ........ccccoveeeeninenn.

Alternative 1

Alternative 2

LPRW submitted application to
RUS to fund construction of the
Northeast Phase Expansion.

Fund the Northeast Phase Expan-
sion.

Fund the Northeast Phase Expan-
sion.

Fund the Northeast Phase Expan-

LPRW is authorized under their current Water Appropriation Permit to
appropriate groundwater at the rate of 750 gpm/400 Mgpy. LPRW
submitted an application to the MNDNR to increase groundwater
appropriations to 1,500 gpm/800 Mgpy.

Increase groundwater appropriations at the Burr Well Field to 1,500
gpm/800 Mgpy.

Discontinue use of Burr Well Field.

Discontinue use of Burr Well Field. Supplement water needs from

sion.

Alternative 3 ......ccccoccveeiiiie e,
sion.
Alternative 4

sion.
Alternative 5

Alternative 6—No Action Alter-
native.

Fund the Northeast Phase Expan-

Fund the Northeast Phase Expan-

Do not fund the Northeast Phase
Expansion; finance Point-of-Use
systems in Northeast Phase Ex-
pansion area.

Do not fund the Northeast Phase
Expansion.

Lake area.

other sources: Adjacent rural water systems, Lewis and Clark sys-
tem, Altamont aquifer, Canby aquifer, other aquifers.
Maintain current appropriations at Burr Well Field.

Maintain current or reduce appropriations at Burr Well Field; fund and
construct new well field and Water Treatment Plant in the Wood

Maintain current appropriations at Burr Well Field.

Maintain current appropriations at Burr Well Field.

Of the six alternatives considered, the
Agency performed an economic analysis
on three of the alternatives determined
to be reasonable. In addition, an
economic analysis was performed on
Agency’s preferred alternative. The only
alternatives considered to be
economically and technically viable
included continuing to appropriate
groundwater from the aquifers utilized
at the Burr Well Field. Therefore, the
EIS focussed its analyses on evaluating
the potential environmental effects on
surface water resources from continued
pumping at the Burr Well Field.

Based on the analyses performed in
the EIS concerning the relationship of
surface water resources and pumping at
the Burr Well Field, the Agency
concludes the following:

As aresult of detailed investigations
of water chemistry, changes in
hydraulic head during production
pumping and pump tests, tritium
content and age-dating of aquifer water
and water being discharged at two of the
area’s fens that were monitored—the
Fairchild and Sioux Nation Fens—it has
been clearly demonstrated and
established that a hydraulic connection
exists between the Burr Unit and the
fens. In addition, further evidence
indicates that reductions in the
potentiometric surface caused by
pumping the Burr Unit at the Burr Well
Field causes reciprocal responses in the
hydraulic head measured in observation
wells and piezometers installed in and
adjacent to selected fens. No evidence of
a similar hydraulic connection between
the Altamont aquifer and the fens was
observed.

Drawing conclusions based on limited
information concerning Lake Cochrane
was not as conclusive. However, based
on the information that is available, the
Agency has concluded that all lines of
evidence indicate that it is likely Lake
Cochrane is receiving a groundwater
contribution to its water budget from
both shallow and deeper (Burr Unit)
aquifers. The information that would be
necessary to quantify the overall
percentage of groundwater contribution
in relation to surface water inputs to
Lake Cochrane’s water budget and the
percentage of the contribution from
shallow aquifers versus the Burr Unit is
incomplete and unavailable. The cost
and technical difficulty of obtaining
such information for evaluating
reasonably foreseeable impacts by the
Agency has been determined to be
exorbitant and unreasonable.

Based on a systematic and objective
evaluation of the environmental and
economic issues related to the
remaining alternatives, the Agency has
concluded that the proposed action (to
appropriate groundwater at 1,500 gpm/
800 Mgpy from the Burr Unit at the Burr
Well Field) poses an unreasonable
environmental risk to surface water
resources in the area. Because of the
uncertainty and potential for long-term
environmental impacts on surface water
resources in the area around the Burr
Well Field, the Agency has concluded
that pumping at the proposed
appropriation rate under drought
conditions is likely to cause significant
adverse environmental impacts to these
resources.

Conversely, in analyzing the
information available, the Agency has
concluded that through mitigation and a
groundwater appropriation rate lower
than the proposed action, adverse
environmental effects could be avoided
or minimized. Therefore, it could be
feasible to continue using the Burr Well
Field at certain appropriation rates
without causing significant adverse
environmental effects.

Attempting to establish an
appropriation rate that could avoid or
minimize adverse environment effects
to the fens and Lake Cochrane was the
major dilemma of the EIS. Because of
limited baseline data and period of
record, the only information that can be
evaluated is data that has been collected
since 1992. The entire time period since
1992 to the present has been dominated
by a sustained period of relatively high
precipitation. Therefore, these climatic
conditions have prevented detailed
observations of aquifer responses from
pumping during a drought cycle or what
effects current pumping has had on
surface water resources. Because of this
uncertainty and the reality of periodic
and cyclic drought conditions, it is
prudent to manage this aquifer system
and withdrawals from it in a
conservative manner.

Notwithstanding a lack of long-term
data, taking into account current data
sets and through consultations with
state and federal agencies and experts in
the field of hydrogeology, the Agency
has concluded the following:

1. There could be effects to Lake
Cochrane from long-term pumping from
the Burr Unit at the Burr Well Field.
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Based on data collected from the various
pump tests and in consultation with
experts in the field of hydrology and
geology, it is the Agency’s opinion that
effects to Lake Cochrane from the
continuation of pumping from wells
screened in the Burr Unit at the Burr
Well Field at the rate of 400-525 gpm
would not have significant
environmental impacts. That is not to
say that Lake Cochrane could not be
affected, but that in the range of 400—
525 gpm it is unlikely that any effects
would have significant consequences. In
addition, at these appropriation rates it
would be extremely difficult to
distinguish any impacts from reduced
groundwater inputs into the lake from
the biological effects of ongoing
management practices or human
influences at the lake.

2. During all of the pump tests and
production pumping for the last three
years at current and maximum pumping
rates of 400-525 gpm (1997
appropriations from the Burr Unit
equaled 274 million gallons for an
average of 521 gallons per minute), the
effects from pumping at the Burr Well
Field at the fens, as represented by the
Sioux Nation Fen and measured by
three piezometers installed at various
depths in the fen dome, have been
minor. At no time did the hydraulic
head or water table elevations in the
fens or potentiometric surface fall close
to or below the surface elevations of the
peat domes. Therefore, the Agency has
concluded that as long as the hydraulic
gradient remains above the surface
elevation of the fen dome and the dome
itself remains under saturated
conditions it appears unlikely that
appropriation rates between the range of
400-525 gpm will adversely affect the
fens.

In order to avoid or minimize any
adverse environmental effects to surface
water resources, the Agency has
developed mitigation measures it
believes could be protective of surface
water resources and at the same time
support LPRW in its need to secure a
reliable water supply for the northern
portions of its service area. The
mitigation measures listed below
constitute the Agency’s preferred
alternative. It is estimated that if these
mitigation measures are implemented,
user rates for the overall system would
increase approximately 21 percent.
Although this rate increase is higher
than the proposed action, LPRW
concludes that its membership would be
able to sustain this increase. The
Agency believes that implementing the
preferred alternative will help meet
LPRW and its customers’ long-term
water supply needs, but yet be

protective of the area’s surface water
resources.

The Agency’s preferred alternative
includes:

1. Continue to maintain the Burr Well
Field as a primary water source. The
Agency supports reducing or limiting
ground water appropriations at the Burr
Well Field from each of the two
aquifers—the Burr Unit and Altamont
aquifer—to 400-525 gpm with a
corresponding annual appropriation
rate.

2. Supplement existing wells at the
Burr Well Field with a new well field
in an area south-southeast of the current
Burr Well Field. This new well field
could utilize both the Burr Unit and
Altamont aquifers in a configuration
similar to that at the Burr Well Field.
Water from the new wells could be
transported to the Burr Water Treatment
Plant for treatment and distribution to
LPRW customers.

3. The Agency recommends that the
appropriation rates of the supplemental
wells be similar to those permitted at
the Burr Well Field or higher in the case
of the Altamont aquifer. This
configuration would give LPRW two
well fields and enable it to continue
utilizing the existing treatment capacity
at the Burr Water Treatment Plant to
meet the primary and secondary needs
in the northern portion of its service
area. This recommendation would likely
“spread out” the effects or reductions in
the potentiometric surface of the Burr
Unit caused by production pumping,
thus potentially avoiding or minimizing
any adverse effects to surface water
resources in the area.

4. The Agency recommends that
MNDNR establish, as part of its
permitting requirements for LPRW,
protocols and standard operating
procedures for well field operations that
are designed to minimize drawdowns in
the potentiometric surface in the Burr
Unit. These protocols could include
regulating pumping rates and annual
withdrawals for each well and aquifer.

5. Formalize a water resource
management plan that will continue to
use existing monitoring points at fen
locations and observation wells in the
Burr Unit in Minnesota and South
Dakota. This monitoring plan would
enable LPRW and natural resource
management agencies in both Minnesota
and South Dakota to monitor and
develop a long-term strategy for
evaluating groundwater appropriations
and their effects on surface water
features in the area.

The Agency will condition approval
on LPRW’s application for financial
assistance for the Northeast Phase
Expansion and other associated costs on

successful completion of the following
terms. This approval is subject to
LPRW'’s being able to obtain the
appropriate water appropriation
permit(s) from the MNDNR.

1. Explore the development of a
supplemental well field in the area
south of the Burr Well Field determined
by various geologic exploration efforts
as containing aquifer materials that
would be capable of supplying
municipal quantities of water. The new
well field should utilize both the Burr
Unit and the Altamont aquifer providing
for more reliance on the Altamont than
it does at the Burr Well Field. Raw
water from this well field should be
transported to the existing Burr Water
Treatment Plant to take advantage of the
facility’s existing water treatment
capacity.

2. LPRW shall formalize a water
resource management plan with the
MNDNR to establish monitoring
procedures and protocols to evaluate the
effects of pumping the Burr Unit on
surface water resources in Minnesota.
Included within this plan LPRW shall
develop standard operating procedures
to manage and implement groundwater
appropriations from the Burr Unit at
both the new well field and Burr Well
Field to minimize drawdown of the
potentiometric surface from production
pumping.

3. LPRW shall formalize an agreement
with SDDENR to establish monitoring
procedures and protocols to evaluate the
effects of pumping the Burr Unit on
surface water resources in South Dakota.

Provided these conditions are met and
LPRW has formalized all the above with
the appropriate regulatory authorities,
the Agency is prepared to approve
LPRW'’s application for construction of
the Northeast Phase Expansion
proposal, subject to the availability of
funding.

All direct construction related
activities associated with the funding of
the Northeast Phase Expansion by
themselves will have no significant
environmental impact. The
environmental effects of constructing an
elevated water storage tank near
Minneota, booster stations near
Minneota and Green Valley, and 170
miles of pipeline will be minimal
consisting of temporary disturbances
consistent with standard construction
practices. All environmental impacts
will be mitigated as is appropriate for
these individual construction activities.

No historic or cultural resources or
threatened and endangered species will
be affected by the Northeast Phase
Expansion action. Less than 2 acres of
important farmland will be converted at
the water storage and booster station
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sites. However, the majority of the land
within the Northeast Phase Expansion
area has been identified as important
farmland, so the overall impact to this
resource will be minimal.

For a detailed analysis of the data
supporting the above conclusions, see
the Draft EIS.

Dated: February 12, 1998.
John P. Romano,

Deputy Administrator, Water and
Environmental Program.

[FR Doc. 98-4484 Filed 2—20-98; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Export of Parcels Through the Postal
Service; Proposed Collection;
Comment Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 24, 1998.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ms. Dawn Battle,
Department of Commerce, 14th and
Constitution Avenue, NW, room 6877,
Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

l. Abstract

Persons exporting through the U.S.
Postal Service must place on the parcel
the authorization for the export—either
the validated export license number or
the General License symbol, as
appropriate. If a General License is
utilized, the exporter must also show on
the parcel the phrase “Export License
Not Required”.

I1. Method of Collection
Submitted on parcel.

I11. Data
OMB Number: 0694-0095.

Form Number: Not applicable.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit, and not-
for-profit institutions.

Estimated Number of Respondents:
8,000,000.

Estimated Time Per Response: 5
seconds per response.

Estimated Total Annual Burden
Hours: 11,110.

Estimated Total Annual Cost: $0 (no
capital expenditures are required).

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: February 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-4476 Filed 2—-20-98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Five-Year Record Retention Period;
Proposed Collection; Comment
Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 24, 1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ms. Dawn Battle,
Department of Commerce, 14th and
Constitution Avenue, NW, room 6877,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
|. Abstract

Exporters are required to maintain
records of export transactions. The
recordkeeping requirement corresponds
with the five-year statute of limitations
for criminal actions brought under the
Export Administration Act of 1979 and
predecessor acts, and the five-year
statute for administrative compliance
proceedings. Without this authority,
potential violators could discard records
demonstrating violations of the EAR
prior to the expiration of the five-year
statute of limitations.

1. Method of Collection
Recordkeeping.
I11. Data

OMB Number: 0694-0096.

Form Number: Not applicable.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit, and not-
for-profit institutions.

Estimated Number of Respondents:
154,816.

Estimated Time Per Response: 10
seconds per response.

Estimated Total Annual Burden
Hours: 259.

Estimated Total Annual Cost: $0—no
capital expenditures are required.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
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or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: February 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-4477 Filed 2—20-98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Destination Control Statement;
Proposed Collection; Comment
Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 24, 1998.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ms. Dawn Battle,
Department of Commerce, 14th and
Constitution Avenue, NW, room 6877,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
|. Abstract

The Destination Control Statement
serves as a notice to all foreign parties
in an export transaction that further
shipment to any country not authorized
is prohibited. In any Office of Export
Enforcement proceeding, evidence of
the sending of the commercial invoice,
bill of lading or other form of notice of
the prohibition against diversion will
serve as proof of that person’s receipt of
the notice.

1. Method of Collection
Notice on shipping document.

111. Data

OMB Number: 0694—0097.

Form Number: Not applicable.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit, and not-
for-profit institutions.

Estimated Number of Respondents:
647,000.

Estimated Time Per Response: 10
seconds per response.

Estimated Total Annual Burden
Hours: 1,759.

Estimated Total Annual Cost: $0—no
capital expenditures are required.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: February 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-4478 Filed 2—20-98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Procedures For Acceptance or
Rejection of a Rated Order; Proposed
Collection; Comment Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,

Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 24, 1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Acting
Departmental Clearance Officer,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW,
Washington DC 20230.

FOR FURTHER INFORMATION CONTACT:

Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ms. Dawn Battle,
Department of Commerce, 14th and
Constitution Avenue, NW, room 6877,
Washington, DC, 20230.

SUPPLEMENTARY INFORMATION:
l. Abstract

This notification requirement is
necessary for administration and
enforcement of delegated authority
under the Defense Production Act of
1950, as amended (50 U.S.C. App. 2061,
et seq.) and the Selective Service Act of
1948 (50 U.S.C. App. 468). Any person
(supplier) who receives a priority rated
order under the Defense Priority
Allocation System (DPAS) regulation
(15 CFR 700) must notify the customer
of acceptance or rejection of that order
within a specified period of time. Also,
if shipment against a priority rated order
will be delayed, the supplier must
immediately notify the customer.

1. Method of Collection
Written or electronic notification.
I11. Data

OMB Number: 0694-0092.

Form Number: Not applicable.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
25,000.

Estimated Time Per Response: 1 to 15
minutes per response.

Estimated Total Annual Burden
Hours: 31,500.

Estimated Total Annual Cost:
$630,000.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
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proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: February 17, 1998.

Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-4479 Filed 2—20-98; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Procedure for Voluntary Self-
Disclosure of Violations of the Export
Administration Regulations (EAR);
Proposed Collection; Comment
Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 24, 1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington
DC 20230.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ms. Dawn Battle,
Department of Commerce, 14th and
Constitution Ave., NW, room 6877,
Washington, DC, 20230.
SUPPLEMENTARY INFORMATION:

l. Abstract

BXA has established procedures for
voluntary self-disclosure of export
violations. Exporters provide a narrative
statement which outlines the violation
involved. The information is needed to

detect violations of the Export
Administration Act and to determine if
an investigation or prosecution is
necessary. The information is used to
reach settlement with violators. The
respondents are likely to be export-
related businesses.

1. Method of Collection

Written submission.
I11. Data

OMB Number: 0694-0058.
Form Number: Not applicable.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
67.

Estimated Time Per Response: 10
hours per response.

Estimated Total Annual Burden
Hours: 670.

Estimated Total Annual Cost: $0 (no
capital expenditures are required).

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: February 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-4480 Filed 2—20-98; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Import Certificates and End-User
Certificates; Proposed Collection;
Comment Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 24, 1998.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ms. Dawnielle Battle,
Department of Commerce, 14th and
Constitution Avenue, NW, room 6877,
Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

|. Abstract

This collection of information is the
certification of the overseas importer to
the U.S. government that he/she will
import specific commodities from the
U.S. and will not reexport such
commodities except in accordance with
U.S. export regulations.

I1. Method of Collection
Written documentation is required.

I11. Data

OMB Number: 0694—0093.

Form Number: Not applicable.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
4,576.

Estimated Time Per Response: 15
minutes per response.

Estimated Total Annual Burden
Hours: 1,144 hours.

Estimated Total Annual Cost: $0 (no
capital expenditures are required).

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
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is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: February 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-4481 Filed 2—20-98; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-801, A-428-801, A—475-801, A-588—
804, A—485-801, A-559-801, A—-401-801, A—
549-801, A-412-801]

Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, et al.; Amended
Final Results of Antidumping Duty
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final court decision
and amended final results of
administrative reviews.

SUMMARY: On October 15, 1997, the
United States Court of Appeals for the
Federal Circuit affirmed the Department
of Commerce’s final remand results
affecting final assessment rates for the
second administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof from France,
Germany, Italy, Japan (except NSK),
Singapore, Sweden, Thailand, and the
United Kingdom. The classes or kinds of
merchandise covered by these reviews
are ball bearings and parts thereof,
cylindrical roller bearings and parts
thereof, and spherical plain bearings
and parts thereof. As there is now a final
and conclusive court decision in these
actions (with the exception noted
above), we are amending our final
results of reviews and we will

subsequently instruct the U.S. Customs
Service to liquidate entries subject to
these reviews.

EFFECTIVE DATE: February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Mark Ross or Richard Rimlinger, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone (202) 482-4733.

Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Tariff Act), are references
to the provisions in effect as of
December 31, 1994. In addition, unless
otherwise indicated, all citations to the
Department of Commerce’s (the
Department’s) regulations are to the
regulations as codified at 19 CFR Part
353 (April 1, 1997).

SUPPLEMENTARY INFORMATION:

Background

On June 24, 1992, the Department
published its final results of
administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof, from France,
Germany, Italy, Japan, Romania,
Singapore, Sweden, Thailand, and the
United Kingdom, covering the period
May 1, 1990 through April 30, 1991
(AFBs 1) (57 FR 28360). These final
results were amended on July 24, 1992,
and December 14, 1992, to correct
clerical errors (see 57 FR 32969 and 57
FR 59080, respectively). The classes or
kinds of merchandise covered by these
reviews are ball bearings and parts
thereof (BBs), cylindrical roller bearings
and parts thereof (CRBs), and spherical
plain bearings and parts thereof (SPBs).
Subsequently, two domestic producers,
the Torrington Company and Federal-
Mogul, and a number of other interested
parties, filed lawsuits with the U.S.
Court of International Trade (CIT)
challenging the final results. These
lawsuits were litigated at the CIT and
the United States Court of Appeals for
the Federal Circuit (CAFC). In the
course of this litigation, the CIT issued
a number of orders and opinions of
which the following have resulted in
changes to the antidumping margins
calculated in AFBs II:

Federal-Mogul Corp. v. United States,
862 F. Supp. 384 (CIT 1994), 872 F.
Supp. 1011 (CIT 1994), and Slip Op.
95-184 (November 20, 1995) with
respect to France, Germany, Italy,
Japan, Sweden, and the United
Kingdom;

Torrington Company v. United States,
881 F. Supp. 622 (CIT 1995) and 926

F. Supp. 1151 (CIT 1996) with respect
to France, Germany, Italy, Japan,
Singapore, Sweden, Thailand, and the
United Kingdom;

Koyo Seiko Company Ltd. v. United
States, Slip Op. 96-168 (October 17,
1996) with respect to Japan;

SKF USA Inc. v. United States, 874 F.
Supp. 1395 (CIT 1995) with respect to
Italy;

SKF USA Inc. v. United States, 875 F.
Supp. 847 (CIT 1995) with respect to
Germany;,

SKF USA Inc. v. United States, Slip Op.
95-11 (January 31, 1995) with respect
to the United Kingdom;

SKF USA Inc. v. United States, 876 F.
Supp. 275 (CIT 1995) with respect to
France;

SKF USA Inc. v. United States, Slip Op.
95-124 (July 5, 1995) with respect to
Sweden;

Societe Nouvelle de Roulements v.
United States, 927 F. Supp. 1558 (CIT
1996) with respect to France.

In the context of the above-cited
litigation, the CIT (in some cases based
on decisions by the CAFC) ordered the
Department to make methodological
changes and to recalculate the
antidumping margins for certain firms
under review. Specifically, the CIT
ordered the Department inter alia: (1) To
change its methodology to account for
value-added taxes with respect to the
comparison of U.S. and home market
prices, (2) not to deduct pre-sale inland
freight incurred in the home market if
the Department determined that there
was no statutory authority to make such
a deduction, (3) to develop a
methodology which removes post-sale
price adjustments and rebates paid on
out-of-scope merchandise from any
adjustment made to foreign market
value or to deny such an adjustment if
a viable method could not be found, and
(4) to correct certain clerical errors.

On October 15, 1997, the CAFC
affirmed the Department’s final remand
results affecting final assessment rates
for all the above cases (except the
reviews involving NSK Ltd. of Japan
which are still subject to further
litigation). See Torrington Co. v. United
States, 127 F.3d 1077 (Fed. Cir. 1997).
As there are now final and conclusive
court decisions in these actions, we are
amending our final results of review in
these matters and we will subsequently
instruct the U.S. Customs Service to
liquidate entries subject to these
reviews.

Amendment to Final Results

Pursuant to 516A(e) of the Tariff Act,
we are now amending the final results
of administrative reviews of the
antidumping duty orders on antifriction
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bearings (other than tapered roller
bearings) and parts thereof from France,
Germany, Italy, Japan, Romania,

Singapore, Sweden, Thailand, and the
United Kingdom, and the period May 1,
1990, through April 30, 1991. The

revised weighted-average margins are as
follows:

Company BBs CRBs SPBs
France

£ OO PR PP 8.56 1) 3)

SN R e bt h b e bt b eh e b e h e h e eh et e bt e b e e e e et 8.08 18.37 2
Germany

A G e h e h e b E e bbbt b ettt e et b et n e nn e nane e 20.10 7.83 1.05

19.90 1.23 1)

12.08 5.10 0.82

7.50 Q) | e

8.78 (€)1 TP

FEUJINO et b et b e bt e et b e nb e nene e 1.83 2) 2

UK ......... 1.89 3) 2

Izumoto 12.14 2) 2)

[0 YIRS 1T | (o T PP ROPRPP 6.95 1.39 ?3)

INBCRT et b et b e ettt 7.90 22.61 1)

i 6.47 ) 2

9.41 2 (2

242 2.78 0.51

SRIOWA ..ttt h bt et b ettt 7.51 2) 2)
Singapore

NIMBIPEIMEC ...ttt b e s bbbttt e nhe e e bt e nab e et e e e i e e nanennne e ‘ 4.49 ‘ .................... ‘ ....................
Sweden

£ PP TP PP ‘ 7.67 ‘ 4.18 ‘ ....................
Thailand

NMB/PEIMEC ...ttt et b et e e er e nn e e e nr e et e nr e e e ene e ennis ‘ 0.498 ‘ .................... ‘ ....................

United Kingdom
[=F 1o [T o O] g oTo] £ 11 (o] o O PO PPPROUPRTRPPRTN 0.85 Q)
48.97 3)
RHP BEAINGS ....eeieitiiieeie ettt ettt ettt s kbt e e st bt e e she et e ekt e e e e be e e e ambe e e e see e e e abe e e e sbe e e easbeeesanbeeesanreeennnneeanes 16.75 50.39 | i
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(1) No U.S. sales during the review period.
(2) No review requested.

(3) No change to the last published margin. See AFBs Il, 57 FR 28360, as amended by 57 FR 32969 and 57 FR 59080.

The above rates will become the new
antidumping duty deposit rates for firms
that have not had a deposit rate
established for them in subsequent
reviews.

Accordingly, the Department will
determine and the U.S. Customs Service
will assess appropriate antidumping
duties on entries of the subject
merchandise made by firms covered by
these reviews. Individual differences
between United States price and foreign
market value may vary from the
percentages listed above. The
Department has already issued
appraisement instructions to the
Customs Service for certain companies

whose margins have not changed from
those announced in AFBs Il and the two
previous amendments. For companies
covered by these amended results, the
Department will issue appraisement
instructions to the U.S. Customs Service
after publication of these amended final
results of reviews.

This notice is published pursuant to
section 751(a) of the Tariff Act.

Dated: February 11, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-4542 Filed 2—-20-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-827]

Notice of Final Determination of Sales
at Less Than Fair Value: Static
Random Access Memory
Semiconductors From Taiwan

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

EFFECTIVE DATE: February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Shawn Thompson at (202) 482—-1776, or
David Genovese at (202) 482—-0498,
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Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations codified at 19 CFR Part
353 (April 1, 1996).

Final Determination

We determine that static random
access memory semiconductors
(SRAMs) from Taiwan are being sold in
the United States at less than fair value
(LTFV), as provided in section 735 of
the Act. The estimated margins are
shown in the “Suspension of
Liquidation’ section of this notice.

Case History

Since the preliminary determination
in this investigation on September 23,
1997 (see Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Static Random Access
Memory Semiconductors from Taiwan,
62 FR 51442 (Oct. 1, 1997)), the
following events have occurred:

In September 1997, we issued
supplemental questionnaires to
Integrated Silicon Solution Inc. (ISSI)
and United Microelectronics
Corporation (UMC). We received
responses to these questionnaires in
October 1997.

On October 14, 1997, Taiwan
Semiconductor Manufacturing
Company Ltd. (TSMC) requested that
the Department reconsider its
preliminary determination to exclude
TSMC as a respondent in this
investigation. On October 29, 1997, we
informed TSMC that we were not
altering our decision and that we would
not verify the information submitted by
TSMC. For further discussion of this
issue, see the memorandum to the file
from James Maeder, dated October 29,
1997, and Comment 4 in the “Interested
Party Comments” section of this notice.

On October 15, 1997, a U.S.-based
producer of subject merchandise,
Galvantech, Inc. (Galvantech), requested
that the Department accept and verify a
guestionnaire response from it. On
October 22, 1997, we denied
Galvantech’s request. For further
discussion, see Comment 3 in the

“Interested Party Comments” section of
this notice.

On October 17, 1997, an interested
party in this investigation, Texas
Instruments-Acer Incorporated (TI-
Acer), claimed that it had not received
the antidumping duty questionnaire
issued to it in April 1997. Thus, TI-Acer
requested that the Department make no
final determination for it on the basis of
facts available. On October 22, 1997, we
provided TI-Acer with a copy of the
courier’s delivery record which
indicated that TI-Acer had, in fact,
received the questionnaire.

In October and November 1997, we
verified the questionnaire responses of
the following respondents: Alliance
Semiconductor Corp. (Alliance), I1SSI,
UMC, and Winbond Electronics
Corporation (Winbond).

In November and December 1997, the
respondents submitted revised sales
databases at the Department’s request.
In addition, Alliance, ISSI and UMC
submitted revised cost databases.

On November 19, 1997, TI-Acer
submitted its case brief in which it
reiterated its assertion that it did not
receive a questionnaire. On December 9,
1997, we provided TI-Acer with an
additional copy of the courier’s delivery
record demonstrating that the
guestionnaire had been received by a TI-
Acer official. TI-Acer responded to this
letter on December 18, 1997. For further
discussion, see Comment 5 in the
“Interested Party Comments” section of
this notice.

The petitioner (i.e., Micron
Technology, Inc.), the four respondents,
Galvantech, and TSMC submitted case
briefs on December 23 and 24, 1997, and
rebuttal briefs on January 7 and 8, 1998.
In addition, five interested parties,
Compag Computer Corporation
(Compagq), Cypress Semiconductor
Corporation (Cypress), Digital
Equipment Corporation (Digital),
Integrated Device Technology (IDT), and
Motorola Inc. (Motorola) submitted
rebuttal briefs on January 7, 1998.

On January 7, 1998, the authorities on
Taiwan submitted comments on the
appropriate treatment of stock
distributions to company employees.
The petitioner responded to these
comments on January 12, 1998. The
Department held a public hearing on
January 13, 1998.

Scope of Investigation

The products covered by this
investigation are synchronous,
asynchronous, and specialty SRAMs
from Taiwan, whether assembled or
unassembled. Assembled SRAMs
include all package types. Unassembled
SRAMs include processed wafers or die,

uncut die and cut die. Processed wafers
produced in Taiwan, but packaged, or
assembled into memory modules, in a
third country, are included in the scope;
processed wafers produced in a third
country and assembled or packaged in
Taiwan are not included in the scope.

The scope of this investigation
includes modules containing SRAMs.
Such modules include single in-line
processing modules (SIPs), single in-line
memory modules (SIMMs), dual in-line
memory modules (DIMMs), memory
cards, or other collections of SRAMs,
whether unmounted or mounted on a
circuit board.

We have determined that the scope of
this investigation does not include
SRAMs that are physically integrated
with other components of a
motherboard in such a manner as to
constitute one inseparable amalgam
(i.e., SRAMs soldered onto
motherboards). For a detailed
discussion of our determination on this
issue, see Comment 2 in the “Interested
Party Comments” section of this notice
and the memorandum to Louis Apple
from the Team dated February 13, 1998.

The SRAMs within the scope of this
investigation are currently classifiable
under the subheadings 8542.13.8037
through 8542.13.8049, 8473.30.10
through 8473.30.90, and 8542.13.8005
of the Harmonized Tariff Schedule of
the United States (HTSUS). Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
this investigation is dispositive.

Period of Investigation

The period of this investigation (POI)
for all respondents is January 1, 1996,
through December 31, 1996.

Facts Available

Three interested parties in this
investigation, Advanced
Microelectronics Products Inc.
(Advanced Microelectronics), Best
Integrated Technology, Inc. (BIT), and
TI-Acer, failed to provide timely
responses to the Department’s requests
for information. Specifically, Advanced
Microelectronics and BIT did not
respond at all to the Department’s
guestionnaire issued in April 1997,
while TI-Acer provided a partial
response five months after the due date.

TI-Acer informed the Department
after the preliminary determination that
it had not received the questionnaire.
Moreover, TI-Acer asserted that it is not
a producer of subject merchandise. As
such, TI-Acer argued that it should not
be assigned a margin based on facts
available. However, because there is
evidence on the record which
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demonstrates that the questionnaire was
delivered to TI-Acer’s offices in Taiwan
and that a TI-Acer company official
actually signed for this document, and
because TI-Acer filed its partial
response five months after the original
due date, we do not find TI-Acer’s
arguments persuasive. For further
discussion, see Comment 5 in the
“Interested Party Comments’ section of
this notice, below.

Section 776(a)(2) of the Act provides
that if an interested party 1) withholds
information that has been requested by
the Department, 2) fails to provide such
information in a timely manner or in the
form or manner requested, 3)
significantly impedes a determination
under the antidumping statute, or 4)
provides such information but the
information cannot be verified, the
Department shall, subject to subsections
782(c)(1) and (e) of the Act, use facts
otherwise available in reaching the
applicable determination. Because
Advanced Microelectronics, BIT, and
TI-Acer failed to respond to the
Department’s questionnaire in a timely
manner and because subsections (c)(1)
and (e) do not apply with respect to
these companies, we must use facts
otherwise available to calculate their
dumping margins.

Section 776(b) of the Act provides
that adverse inferences may be used
when a party has failed to cooperate by
not acting to the best of its ability to
comply with requests for information.
See also Statement of Administrative
Action accompanying the URAA, H.R.
Rep. No. 316, 103d Cong., 2d Sess. 870
(SAA). The failure of Advanced
Microelectronics, BIT, and TI-Acer to
reply to the Department’s questionnaire
or to provide a satisfactory explanation
of their conduct demonstrates that they
have failed to act to the best of their
ability in this investigation. Thus, the
Department has determined that, in
selecting among the facts otherwise
available to these companies, an adverse
inference is warranted.

In accordance with our standard
practice, as adverse facts available, we
are assigning to Advanced
Microelectronics, BIT, and TI-Acer the
higher of: 1) the highest margin stated
in the notice of initiation; or 2) the
highest margin calculated for any
respondent in this investigation. In this
case, this margin is 113.85 percent,
which is the highest margin stated in
the notice of initiation.

Section 776(c) of the Act provides
that, when the Department relies on
secondary information (such as the
petition) in using the facts otherwise
available, it must, to the extent
practicable, corroborate that information

from independent sources that are
reasonably at its disposal. When
analyzing the petition, the Department
reviewed all of the data the petitioner
relied upon in calculating the estimated
dumping margins, and adjusted those
calculations where necessary. See
Initiation Checklist, dated March 17,
1997. These estimated dumping margins
were based on a comparison of
constructed value (CV) to U.S. price, the
latter of which was based on price
quotations offered by two companies in
Taiwan. The estimated dumping
margins, as recalculated by the
Department, ranged from 93.54 to
113.85 percent. For purposes of
corroboration, the Department re-
examined the price information
provided in the petition in light of
information developed during the
investigation and found that it has
probative value. See the memorandum
to Louis Apple from the Team dated
September 23, 1997, for a detailed
explanation of corroboration of the
information in the petition.

Time Period for Cost and Price
Comparisons

Section 777A(d) of the Act states that
in an investigation, the Department will
compare the weighted average of the
normal values to the weighted average
of the export prices or constructed
export prices. Generally, the Department
will compare sales and conduct the
sales below cost test using annual
averages. However, where prices have
moved significantly over the course of
the POI, it has been the Department’s
practice to use shorter time periods. See,
e.g., Final Determination of Sales at Less
Than Fair Value: Erasable
Programmable Read Only Memories
(EPROMs) from Japan, 51 FR 39680,
39682 (Oct. 30, 1986) (EPROMs from
Japan), Final Determination of Sales at
Less Than Fair Value: Dynamic Random
Access Memory Semiconductors of One
Megabit and Above From the Republic
of Korea, 58 FR 15467, 15476 (Mar. 23,
1993) (DRAMSs from Korea).

We invited comments from interested
parties regarding this issue. An analysis
of these comments revealed that the
petitioner and three of the four
respondents agreed that the SRAM
market experienced a significant and
consistent price and cost decline during
the POI. Accordingly, in recognition of
the significant and consistent price
decline in the SRAM market during the
POI, the Department has compared
prices and conducted the sales below

cost test using quarterly datal. See
Comment 10 in the “Interested Party
Comments” of this notice for further
discussion.

Fair Value Comparisons

To determine whether sales of SRAMs
from Taiwan to the United States were
made at less than fair value, we
compared the EP or CEP, as appropriate,
to the Normal Value (NV), as described
in the “Export Price and Constructed
Export Price” and ‘““Normal Value”
sections of this notice, below. In
accordance with section
777A(d)(1)(A)(i) of the Act, we
calculated weighted-average EPs and
CEPs for comparison to weighted-
average NVs.

In order to determine whether we
should base price-averaging groups on
customer types, we conducted an
analysis of the prices submitted by the
respondents. This analysis does not
indicate that there was a consistent and
uniform difference in prices between
customer types. Accordingly, we have
not based price comparisons on
customer types.

On January 8, 1998, the Court of
Appeals of the Federal Circuit issued a
decision in Cemex v. United States,
1998 WL 3626 (Fed. Cir.). In that case,
based on the pre-URAA version of the
Act, the Court discussed the
appropriateness of using CV as the basis
for foreign market value when the
Department finds home market sales to
be outside the ordinary course of trade.
This issue was not raised by any party
in this proceeding. However the URAA
amended the definition of sales outside
the “ordinary course of trade” to
include sales below cost. See section
771(15) of the Act. Because the Court’s
decision was issued so close to the
deadline for completing this
investigation, we have not had sufficient
time to evaluate and apply the decision
to the facts of this post-URAA case. For
these reasons, we have determined to
continue to apply our policy regarding
the use of CV when we have disregarded
below-cost sales from the calculation of
normal value.

Consequently, in making our
comparisons, in accordance with
section 771(16) of the Act, we
considered all products sold in the
home market fitting the description
specified in the “Scope of Investigation”
section of this notice, above, to be
foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. Regarding

1 In accordance with section 773(b)(2)(D) of the
Act, we conducted the recovery of cost test using
annual cost data.
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ISSI and UMC, where there were no
sales of identical merchandise in the
home market to compare to U.S. sales,
we compared U.S. sales to the most
similar foreign like product, based on
the characteristics listed in Sections B
and C of the Department’s antidumping
questionnaire. Regarding Winbond, we
were unable to make price-to-price
comparisons involving non-identical
products because Winbond did not
provide reliable difference in
merchandise (difmer) information.
Therefore, we based the margin for U.S.
products with no corresponding
identical home market match on facts
available. As facts available, we used
the highest non-aberrant margin
calculated for any of Winbond’s other
U.S. sales. See Comment 25 in the
“Interested Party Comments’ section of
this notice for further discussion.
Regarding Alliance, because we found
no home market sales at prices above
the COP, we made no price-to-price
comparisons. See the “Normal Value”
section of this notice, below, for further
discussion.

Moreover, Alliance and ISSI did not
report certain costs of production which
were contemporaneous (i.e., in the same
or a prior quarter) with their U.S. sales,
and ISSI did not report cost or difmer
information for one product sold in the
United States. Because there is
insufficient information on the record to
calculate a margin for these products,
we based the margin for them on facts
available. As facts available, we used
the highest non-aberrant margin
calculated for any of that respondent’s
other sales. For further discussion, see
Comment 7 in the “Interested Party
Comments” section of this notice.

Level of Trade and Constructed Export
Price Offset

In the preliminary determination, the
Department determined that there was
sufficient evidence on the record to
justify a CEP offset for each of the four
respondents. We found no evidence at
verification to warrant a change from
that preliminary determination.
Accordingly, we have made a CEP offset
for each of the respondents in this final
determination. For further discussion,
see Comment 6 in the “Interested Party
Comments” section of this notice and
the memorandum to the file from the
Team, dated February 13, 1998.

Export Price and Constructed Export
Price

For UMC and Winbond, we used the
EP methodology, in accordance with
section 772(a) of the Act, when the
subject merchandise was sold directly to
the first unaffiliated purchaser in the

United States prior to importation and
the CEP methodology was not otherwise
indicated.

In addition, for all companies, where
sales to the first unaffiliated purchaser
took place after importation into the
United States, we used CEP
methodology, in accordance with
section 772(b) of the Act.

We made the following company-
specific adjustments:

A. Alliance

We calculated CEP based on packed,
FOB U.S. warehouse prices to
unaffiliated purchasers in the United
States. We adjusted gross unit price for
billing adjustments and freight revenue.
We made deductions, where
appropriate, for discounts. We also
made deductions for international
freight (including air freight and U.S.
Customs merchandise processing fees)
and U.S. inland freight to the customer,
where appropriate, pursuant to section
772(c)(2)(A) of the Act.

In accordance with section 772(d) of
the Act, we made additional deductions
for commissions, warranty and credit
expenses, indirect selling expenses,
inventory carrying costs, U.S. repacking
expenses and U.S. further
manufacturing costs.

Pursuant to section 772(d)(3) of the
Act, gross unit price was further
reduced by an amount for profit, to
arrive at CEP.

With regard to modules which were
further-manufactured in the United
States, we have based CEP on the net
price of the modules rather than the net
price of the individual SRAMs included
in the modules.

B. ISSI

We calculated CEP based on packed,
FOB U.S. warehouse prices to
unaffiliated purchasers in the United
States. We made deductions from the
gross unit price, where appropriate, for
discounts. We also made deductions for
foreign inland freight, pre-sale
warehousing expenses, foreign and U.S.
inland insurance, foreign brokerage and
handling, and international freight
(including air freight, U.S. customs
merchandise processing fees, and U.S.
inland freight to ISSI’s U.S. office),
where appropriate, pursuant to section
772(c)(2)(A) of the Act.

In accordance with section 772(d) of
the Act, we made additional deductions
for commissions, credit expenses,
indirect selling expenses, inventory
carrying costs, and U.S. repacking
expenses. Regarding credit expenses, we
found that ISSI had not received either
full or partial payment for certain sales
as of the date of verification.

Consequently, we used the last day of
ISSI’s U.S. sales verification as the date
of payment for any unpaid amount and
recalculated credit expenses
accordingly. For further discussion, see
Comment 11 in the “Interested Party
Comments” section of this notice.

Pursuant to section 772(d)(3) of the
Act, gross unit price was further
reduced by an amount for profit, to
arrive at CEP.

C.uMC

We calculated EP and CEP based on
packed, FOB prices to unaffiliated
purchasers in the United States. We
adjusted the gross unit price for billing
adjustments and freight charges. We
made deductions from the gross unit
price, where appropriate, for discounts.
We also made deductions for foreign
inland freight, foreign brokerage and
handling, and international freight,
where appropriate, pursuant to section
772(c)(2)(A) of the Act.

We made additional deductions from
CEP, in accordance with section 772(d)
of the Act, for commissions, warranty
and credit expenses, indirect selling
expenses, and inventory carrying costs.
Regarding credit expenses, we found
that UMC had not received payment for
certain sales as of the date of
verification. Consequently, we used the
last day of UMC'’s U.S. sales verification
as the date of payment for those sales
and recalculated credit expenses
accordingly.

Pursuant to section 772(d)(3) of the
Act, gross unit price was further
reduced by an amount for profit, to
arrive at CEP.

D. Winbond

We calculated EP and CEP based on
packed, FOB or delivered prices to
unaffiliated purchasers in the United
States. We made deductions from the
gross unit price, where appropriate, for
discounts. We also made deductions for
foreign inland freight, pre-sale
warehousing expenses, foreign inland
insurance, foreign brokerage and
handling, international freight
(including air freight, U.S. inland freight
from the port to Winbond’s U.S.
warehouse, and U.S. brokerage and
handling fees), international insurance,
U.S. Customs merchandise processing
fees, and U.S. inland freight to
customer, where appropriate, pursuant
to section 772(c)(2)(A) of the Act.

We made additional deductions from
CEP, in accordance with section 772(d)
of the Act, for commissions, credit
expenses, advertising expenses,
warranty expenses, technical service
expenses, indirect selling expenses,
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inventory carrying costs, and U.S.
repacking expenses.

Pursuant to section 772(d)(3) of the
Act, gross unit price was further
reduced by an amount for profit, to
arrive at CEP.

Normal Value

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV (i.e., the aggregate
volume of home market sales of the
foreign like product is greater than five
percent of the aggregate volume of U.S.
sales), we compared each respondent’s
volume of home market sales of the
foreign like product to the volume of
U.S. sales of the subject merchandise, in
accordance with section 773(a)(1)(C)(i)
of the Act. Because each respondent’s
aggregate volume of home market sales
of the foreign like product was greater
than five percent of its aggregate volume
of U.S. sales for the subject
merchandise, we determined that there
was a sufficient volume of home market
sales.

Because UMC and Winbond reported
home market sales to affiliated parties,
as defined by section 771(4)(B) of the
Act, during the POI, we tested these
sales to ensure that the affiliated party
sales were made at ‘“‘arm’s-length”
prices, in accordance with our practice.
(See Notice of Final Determination of
Sales at Less Than Fair Value: Certain
Cold-Rolled Carbon Steel Flat Products
from Argentina, 58 FR 37062, 37077
(Appendix I1) (July 9, 1993).) To
conduct this test, we compared the gross
unit prices of sales to affiliated and
unaffiliated customers net of all
movement charges, discounts, rebates,
and packing, where appropriate. Based
on the results of that test, we
disregarded sales from UMC and
Winbond to their affiliated parties when
they were not made at ““arm’s-length”
prices.

Based on the cost allegation contained
in the petition, the Department found
reasonable grounds to believe or suspect
that sales in the home market were
made at prices below the cost of
producing the merchandise, in
accordance with section 773(b)(1) of the
Act. As a result, the Department
initiated an investigation to determine
whether the respondents made home
market sales during the POI at prices
below their respective COPs, within the
meaning of section 773(b) of the Act.

We calculated the COP based on the
sum of each respondent’s cost of
materials and fabrication for the foreign
like product, plus amounts for selling,
general, and administrative expenses
(SG&A) and packing costs, in

accordance with section 773(b)(3) of the
Act. General expenses include items
such as research and development
(R&D) expenses, and interest expenses.

Where possible, we used the
respondents’ reported weighted-average
COPs for each quarter of the POI,
adjusted as discussed below. In cases
where there was no production within
the same quarter as a given sale, we
referred to the most recent prior quarter
for which costs had been reported. In
cases where there was no cost reported
for either the same quarter as the sale,
or a prior quarter, we based the margin
for those sales of the products in
question on facts available. See
Comment 7 in the “Interested Party
Comments” of this notice for further
discussion.

We compared the weighted-average
quarterly COP figures to home market
prices of the foreign like product, less
any applicable movement charges and
discounts, as required under section
773(b) of the Act, in order to determine
whether these sales had been made at
prices below their respective COPs.

In determining whether to disregard
home market sales made at prices below
the COP, we examined: (1) whether,
within an extended period of time, such
sales were made in substantial
guantities; and (2) whether such sales
were made at prices which permitted
the recovery of all costs within a
reasonable period of time in the
ordinary course of trade.

Where 20 percent or more of a
respondent’s sales of a given foreign like
product were made at prices below the
COP, we found that the below-cost sales
of that model were made in “‘substantial
quantities” within an extended period
of time, in accordance with section
773(b)(2)(B) and (C) of the Act. To
determine whether prices were such as
to provide for recovery of costs within
a reasonable period of time, we tested
whether the prices which were below
the per-unit COP at the time of the sale
were above the weighted-average per-
unit COP for the POI, in accordance
with section 773(b)(2)(D) of the Act. If
such sales were found to be below the
weighted-average per-unit COP for the
POI, we disregarded them in
determining NV.

In accordance with section 773(e) of
the Act, we calculated CV based on the
sum of each respondent’s cost of
materials, fabrication costs, SG&A,
profit, and U.S. packing costs. In
accordance with section 773(e)(2)(A) of
the Act, we based SG&A and profit on
the amounts incurred and realized by
each respondent in connection with the
production and sale of the foreign like
product in the ordinary course of trade,

for consumption in the foreign country.
Where respondents made no home
market sales in the ordinary course of
trade (i.e., all sales were found to be
below cost), we based SG&A and profit
on one of the alternatives under section
773(e)(2)(B) of the Act. Specifically, we
based SG&A and profit on the weighted-
average of the SG&A and profit
computed for those respondents with
home market sales of the foreign like
product made in the ordinary course of
trade. For further discussion, see
Comment 11 in the “Interested Party
Comments” section of this notice.

Company-specific calculations are
discussed below.

A. Alliance

We relied on the reported per-unit
COPs and CVs except as follows.

1. For COP, we revised the reported
R&D expenses to allocate total annual
semiconductor R&D expenses over total
annual semiconductor cost of sales (see
Comment 9).

2. For CV, we based SG&A and profit
on the weighted-average SG&A and
profit experience of the three other
respondents (see Comment 11).

Because all of Alliance’s home market
sales were made at prices below the
COP, we based NV on CV. In addition
to the adjustments to CV reported above,
in accordance with section 773(a)(7)(B)
of the Act, we granted a CEP offset
adjustment and reduced CV by the
amount of weight-averaged home
market indirect selling expenses and
commissions incurred by those
respondents with sales above the COP
up to the amount of indirect expenses
which were deducted from the starting
price under section 772(d)(1)(D) of the
Act.

B. ISSI

We relied on the reported per-unit
COPs and CVs except as follows.

1. We revised the reported R&D
expenses to allocate total annual
semiconductor R&D expenses over total
annual semiconductor cost of sales (see
Comment 9). Additionally, we offset
R&D expenses with R&D revenue (see
Comment 16).

2. We revised the reported general
and administrative (G&A) expense ratio
to include physical inventory loss and
loss from disposal of property, plant and
equipment (see Comment 14) and to
eliminate the double counting of marine
insurance (see Comment 15).

3. We revised the cost of sales
denominator used for the G&A and R&D
expense ratios by using the cost of sales
from the audited income statement.

For those comparison products for
which there were sales made at prices



8914

Federal Register/Vol. 63, No. 35/Monday, February 23, 1998/ Notices

above the COP, we based NV on
delivered prices to home market
customers. We made deductions for
discounts, foreign inland freight, and
insurance, where appropriate, pursuant
to section 773(a)(6)(B) of the Act. We
also made circumstance-of-sale
adjustments for credit expenses and
bank charges, pursuant to section
773(a)(6)(C)(iii) of the Act.

We deducted home market indirect
selling expenses, including inventory
carrying costs and other indirect selling
expenses, up to the amount of indirect
selling expenses incurred on U.S. sales,
in accordance with section 773(a)(7)(B)
of the Act. In addition, we deducted
home market packing costs and added
U.S. packing costs, in accordance with
section 773(a)(6) of the Act. Where
appropriate, we made adjustments to
NV to account for differences in
physical characteristics of the
merchandise, in accordance with
section 773(a)(6)(C)(ii) of the Act and 19
CFR section 353.57. Where applicable,
in accordance with 19 CFR section
353.56(b)(1), we offset any commission
paid on a U.S. sale by reducing the NV
by any home market commissions and
indirect selling expenses remaining after
the deduction for the CEP offset, up to
the amount of the U.S. commission.

Where NV was based on CV, we
deducted from CV the weighted-average
home market direct selling expenses. In
accordance with section 773(a)(7)(B) of
the Act, we granted a CEP offset
adjustment and reduced NV by the
amount of commissions and indirect
selling expenses incurred by ISSI in
Taiwan on sales of SRAMSs in Taiwan,
up to the amount of commissions and
indirect selling expenses incurred on
U.S. sales which were deducted from
the starting price.

C. UMC

We relied on the reported per-unit
COPs and CVs except as follows.

1. We increased the cost of
manufacturing (COM) to include the
market value of bonuses paid to
directors, supervisors, and employees
(see Comment 8).

2. We revised the reported costs for
wafers supplied by an affiliated party to
reflect the COP of the affiliate and the
startup adjustment claimed by UMC (see
Comment 20).

3. We revised the reported R&D
expenses to allocate total annual
semiconductor R&D expenses over total
annual semiconductor cost of sales (see
Comment 9).

4. We removed from G&A foreign
exchange gains and losses generated by
accounts receivable and another source.

5. We added bonuses to the cost of
sales used in the denominator in the
G&A, R&D and interest expense ratios.

For those comparison products where
there were sales made at prices above
the COP, we based NV on delivered and
FOB prices to home market customers.
For home market price-to-EP
comparisons, we adjusted the gross unit
price for billing adjustments, where
appropriate. We made deductions,
where appropriate, for discounts, export
duties, and foreign inland freight, in
accordance with section 773(a)(6)(B) of
the Act. Pursuant to section
773(a)(6)(C)(iii) of the Act and 19 CFR
section 353.56(a)(2), we made
circumstance-of-sale adjustments, where
appropriate, for differences in warranty
and credit expenses. We did not allow
an adjustment for home market
commissions because we determined
that they were not made at “‘arm’s
length.”” See the memorandum to Louis
Apple from the Team dated September
23, 1997, for a detailed explanation.

For home market price-to-CEP
comparisons, we adjusted the gross unit
price for billing adjustments, where
appropriate. We made deductions,
where appropriate, for discounts, export
duties, and foreign inland freight,
pursuant to section 773(a)(6)(B) of the
Act. We also made deductions for
warranty and credit expenses. We
deducted home market indirect selling
expenses, including inventory carrying
costs and other indirect selling
expenses, up to the amount of indirect
selling expenses incurred on U.S. sales,
in accordance with section 773(a)(7)(B)
of the Act. Where applicable, in
accordance with 19 CFR section
353.56(b), we offset any commission
paid on a U.S. sale by reducing the NV
by any home market indirect selling
expenses remaining after the deduction
for the CEP offset, up to the amount of
the U.S. commission.

For all price-to-price comparisons, we
deducted home market packing costs
and added U.S. packing costs, in
accordance with section 773(a)(6) of the
Act. In addition, where appropriate, we
made adjustments to NV to account for
differences in physical characteristics of
the merchandise, in accordance with
773(a)(6)(C)(ii) of the Act and 19 CFR
section 353.57.

Where CV was compared to EP, we
made circumstance-of-sale adjustments,
where appropriate, for credit and
warranty expenses and U.S.
commissions in accordance with
sections 773(a)(6)(C)(iii) and (a)(8) of the
Act. In accordance with 19 CFR section
353.56(b)(i), we reduced NV by the
amount of indirect selling expenses
incurred by UMC in Taiwan on sales of

SRAMs in Taiwan, up to the amount of
U.S. commissions.

Where CV was compared to CEP, we
made circumstance-of sale adjustments,
where appropriate, for credit and
warranty expenses. We also deducted
indirect selling expenses, up to the
amount of commissions and indirect
selling expenses incurred on U.S. sales,
in accordance with 773(a)(7)(B) of the
Act.

D. Winbond

We relied on the reported per-unit
COPs and CVs except as follows.

1. We increased the COM to include
the market value of bonuses paid to
directors, supervisors, and employees
(see Comment 8).

2. We revised the reported R&D
expenses to allocate total annual
semiconductor R&D expenses over total
annual semiconductor cost of sales (see
Comment 9).

3. We adjusted G&A expenses to
include the unrecovered fire loss (see
Comment 27), bank charges, and other
miscellaneous expenses. Additionally,
we excluded foreign exchange gains and
losses on sales transactions.

4. We added bonuses to the cost of
sales used in the denominators in the
G&A, R&D and interest expense ratios
(see Comment 28).

5. We increased Winbond’s second
quarter COM to include an unreconciled
difference between its accounting
records and its reported costs (see
Comment 24).

6. We revised the COM for two
products to reflect the standard cost and
variance at the time of production.

Furthermore, we found at verification
that, for all products, Winbond had
misclassified certain variable overhead
costs as fixed overhead. Because we do
not have sufficient data on the record to
appropriately reclassify these costs, we
are unable to make difmer adjustments
based on Winbond’s reported variable
costs. Therefore, we based the margin
for all sales requiring a difmer
adjustment on facts available. For
further discussion, see Comment 25 in
the “Interested Party Comments”
section of this notice.

Regarding EP sales, because there
were no identical comparison products
sold in the home market at prices above
the COP, we made no EP to home
market price or EP to CV comparisons.
Regarding CEP, for those identical
comparison products for which there
were sales made at prices above the
COP, we based NV on delivered prices
to home market customers. We made
deductions from gross unit price for
discounts, import duties and
development fees paid on sales to
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customers outside of duty free zones.
We deducted home market movement
charges including pre-sale warehouse
expenses, foreign inland freight,
brokerage and handling charges, and
inland insurance, where appropriate, in
accordance with section 773(a)(6)(B) of
the Act. We also made circumstance-of-
sale adjustments for credit expenses
(offset by the interest revenue actually
received by the respondent), direct
advertising expenses, warranty
expenses, and post-sale payments to a
third-party customer, pursuant to
section 773(a)(6)(C)(iii) of the Act. We
made no separate adjustment for
technical service expenses, as they were
included as part of R&D expenses. See
Comment 30.

We deducted home market indirect
selling expenses, including inventory
carrying costs and other indirect selling
expenses, up to the amount of indirect
selling expenses incurred on U.S. sales,
in accordance with section 773(a)(7)(B)
of the Act. Where applicable, in
accordance with 19 CFR section
353.56(b), we offset any commission
paid on a U.S. sale by reducing the NV
by any home market indirect selling
expenses remaining after the deduction
for the CEP offset, up to the amount of
the U.S. commission. In addition, we
deducted home market packing costs
and added U.S. packing costs, in
accordance with section 773(a)(6) of the
Act.

Where CV was compared to CEP, we
deducted from CV the weighted-average
home market direct selling expenses. In
accordance with section 773(a)(7)(B) of
the Act, we granted a CEP offset
adjustment and reduced normal value
by the amount of indirect selling
expenses, including inventory carrying
costs and other indirect selling
expenses, up to the amount of indirect
selling expenses incurred on U.S. sales
which were deducted from the starting
price.

Currency Conversion

We made currency conversions into
U.S. dollars based on the official
exchange rates in effect on the dates of
the U.S. sales as certified by the Federal
Reserve Bank. Section 773A(a) of the
Act directs the Department to use a
daily exchange rate in order to convert
foreign currencies into U.S. dollars
unless the daily rate involves a
fluctuation. It is the Department’s
practice to find that a fluctuation exists
when the daily exchange rate differs
from the benchmark rate by 2.25
percent. The benchmark is defined as
the moving average of rates for the past
40 business days. When we determine
that a fluctuation exists, we substitute

the benchmark rate for the daily rate, in
accordance with established practice.
Further, section 773A(b) directs the
Department to allow a 60-day
adjustment period when a currency has
undergone a sustained movement. A
sustained movement has occurred when
the weekly average of actual daily rates
exceeds the weekly average of
benchmark rates by more than five
percent for eight consecutive weeks. See
Change in Policy Regarding Currency
Conversions, 61 FR 9434 (March 8,
1996). Such an adjustment period is
required only when a foreign currency
is appreciating against the U.S. dollar.
The use of an adjustment period was not
warranted in this case because the New
Taiwan Dollar did not undergo a
sustained movement.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by the respondents for use in
our final determination. We used
standard verification procedures,
including examination of relevant
accounting and production records and
original source documents provided by
the respondents.

Interested Party Comments
General Issues

Comment 1: U.S. Companies as
Producers

Alliance, ISSI, and Galvantech argue
that, as U.S. producers of subject
merchandise, they should be excluded
from this investigation. Specifically,
these companies contend that: 1) the
Department has found that the design is
the essential component of the SRAMs
under investigation; and 2) because
their designs are developed in the
United States, the SRAMSs incorporating
these designs are necessarily of U.S.
origin.

Furthermore, Alliance, I1SSI, and
Galvantech maintain that the decision
on origin of the subject merchandise set
forth in the current scope definition
(i.e., where the wafer is produced)
clearly conflicts with the Department’s
preliminary decision on who constitutes
the producer in this case (i.e., who
controls the design). These companies
state that continuing to define what
constitutes subject merchandise by the
origin of the wafer would lead to the
treatment of U.S. companies as foreign
producers, even when their home
market is indisputably the United States
and they have no foreign facilities.
According to these companies, this
result is contrary to the plain language
of the dumping law, which was

intended to reach foreign, not U.S.,
producers.

Alliance argues that the Department
should harmonize its respondent and
scope determinations by narrowly
amending the scope of the case to
exclude SRAMs from Taiwan that are
imported by a U.S. desigh company
that: 1) designed the chips in the United
States; 2) controlled their production
from the United States; and 3) either
will use them itself or will market them
from the United States. Alliance
contends that this exclusion would not
create a loophole that would diminish
the effectiveness of any order in this
case, because firms meeting the above
requirements would add significant
value in the United States.

According to the petitioner, Alliance,
ISSI, and Galvantech have confused the
Department’s practice on two separate
issues: 1) determining country of origin
for dumping purposes; and 2) selecting
the proper producer and exporter. The
petitioner notes that, in past
semiconductor cases, the Department
has consistently based country of origin
for dumping purposes on the place of
wafer fabrication. Moreover, the
petitioner states that the Department has
not hesitated to include U.S. companies
as respondents provided, as here, the
elements of the Department’s test for
tolling are satisfied. As support for this
contention, the petitioner cites several
cases including Notice of Final
Determination of Sales at Less Than
Fair Value: Polyvinyl Alcohol from
Taiwan, 61 FR 14064 (Mar. 29, 1996)
(PVA from Taiwan) and Notice of Final
Determination of Sales at Less Than
Fair Value: Ferrovanadium and Nitrided
Vanadium from the Russian Federation,
60 FR 27957 (May 26, 1995)
(Ferrovanadium from Russia).

According to the petitioner, the
Department dealt with an identical issue
in the 1993-1994 administrative
reviews of the antidumping duty orders
on carbon steel flat products.
Specifically, the petitioner cites a
December 1994 memorandum issued in
those cases, where the Department
stated that ‘‘the choice of respondent
would be based on the party which
controls the sale of the subject
merchandise, including U.S. parties
which subcontract part of the
production process in a foreign country
...”” See “Discussion Memorandum: A
Proposed Alternative to Current Tolling
Methodology in the Current
Antidumping (AD) Reviews of Carbon
Steel Flat Products™ from Joseph A.
Spetrini, Deputy Assistant Secretary for
Compliance to Susan G. Esserman,
Assistant Secretary for Import
Administration, dated December 12,
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1994. The petitioner further notes that
the analysis in those cases was
consistent with the current regulation
on tolling, which states that the
Department will not consider a
subcontractor to be the manufacturer or
producer, regardless of the proportion of
production attributable to the
subcontracted operation or the location
of the subcontractor or owner of the
goods. See 19 CFR section 351.401(h).

DOC Position

We agree with the petitioner. The
Department’s current policy on
subcontracted operations is to consider
as the manufacturer the entity which
controls the production and sale of the
subject merchandise. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value. Certain Forged
Stainless Steel Flanges from India, 58
FR 68853, 68855 (Dec. 29, 1993)
(Flanges from India). Although the new
regulations are not in effect for purposes
of this case, they codify this practice.
According to 19 CFR 351.401(h), the
Department—

* * * will not consider a toller or
subcontractor to be a manufacturer or
producer where the toller or subcontractor
does not acquire ownership, and does not
control the relevant sale, of the subject
merchandise or foreign like product.

Nowhere in either our practice or in this
regulation is there a prohibition against
selecting U.S. companies as producers,
nor is this the first case where we have
treated U.S. companies as such. 2
Indeed, we note that Alliance agreed
with our respondent selection analysis
at the public hearing in this case, when
it stated that U.S. companies can be
respondents in dumping cases if their
products are within the scope. See page
92 of the transcript of the public
hearing, dated January 22, 1998.
Because the U.S. design houses control
the production of the subject
merchandise, as well as its ultimate
sale, we find that they are the
appropriate respondents here. See the
memorandum to Louis Apple from the
Team, dated September 23, 1997,
regarding Treatment of Foundry Sales
and the Elimination of TSMC as a
Respondent for a more detailed analysis
concerning this issue.

Regarding the respondents’ arguments
on the country of origin of their
products, we disagree that the design
alone confers origin. At the design stage,
the SRAMs in question are merely ideas,
not physical products (i.e.,
merchandise). These designs do not
become actual merchandise until they
are translated onto wafers. As such,

2See, e.g., PVA from Taiwan.

while the design may be the essential
component in the finished product, the
design itself is not merchandise.
Consistent with our past practice, we
find that the place of wafer fabrication
is determinative as to country of origin.
See, e.g., DRAMs from Korea. Because
the wafers in question are fabricated in
Taiwan, we find that they constitute
subject merchandise within the meaning
of the Act. Consequently, we are
continuing to treat them as such for
purposes of the final determination.

Comment 2: Scope of the Investigation

The petitioner argues that the
Department should clarify that the
scope of the order on SRAMs from
Taiwan includes the SRAM content of
motherboards for personal computers.
The petitioner contends that if SRAMs
incorporated on motherboards are not
included in the scope of the order, the
respondents will shift a significant
volume of SRAMs into the production
of motherboards in Taiwan that are
destined for the United States, thereby
avoiding paying duties on the SRAMs.

In addition, argues the petitioner,
while motherboards viewed as a whole
may be considered to fall within a class
or kind of merchandise separate from
SRAMs, the placement of SRAMs on a
motherboard does not diminish their
separate identity or function, and
should not insulate them from
antidumping duties. The petitioner
contends that its position is supported
by: 1) the Department’s practice
regarding combined or aggregated
products; 2) analogous principles of
Customs Service classification; and 3)
the Department’s inherent authority to
craft an antidumping order that
forestalls potential circumvention of an
order.

The petitioner also argues that the
Customs Service can administer,
without undue difficulty, an
antidumping duty order that covers
SRAMs carried on non-subject
merchandise.

At the public hearing held by the
Department, the petitioner asserted that
there are fundamental differences
between the scope language in DRAMs
from Korea and the scope language in
this investigation that distinguish the
two cases. The petitioner first argues
that the scope language in DRAMs from
Korea “‘said that the modules had to be
limited to where the function of the
board was memory. That limitation does
not exist in this case.” See the transcript
of the public hearing, dated January 22,
1998, at page 162. The petitioner further
argues that “[i]Jn the DRAM case, it says
that ‘modules which contain additional
items which alter the function of the

module to something other than
memory are not covered modules.’
That’s a fundamental difference
between these two scopes that was very
carefully written and very carefully put
into the scope of these two cases.” See
the hearing transcript at page 163.

IDT and Cypress agree with the
petitioner, arguing that SRAMs on a
motherboard are no less SRAMs than
those imported separately and that the
Department’s failure to cover such
imports would provide an incentive to
foreign SRAM producers to shift their
sales to motherboard producers in
Taiwan and elsewhere.

Alliance, ISSI, UMC, Winbond,
Motorola, Compagq, and Digital oppose
the petitioner’s position. Alliance,
Compag, and Digital argue that the
petitioner’s circumvention concerns are
unfounded. They note that the
Department determined in DRAMSs from
Korea that DRAMSs physically integrated
with the other components of a
motherboard in a manner that made
them part of an inseparable amalgam
posed no circumvention risk and that
the same holds true in this case.

In addition, Alliance, Compagq,
Digital, UMC, and Winbond argue that,
contrary to the petitioner’s assertion,
SRAMs affixed to a motherboard do not
retain their separate functional
identities. Rather, explains Alliance,
SRAMs are integrated onto
motherboards by soldering, are
interconnected with other motherboard
elements by intricate electronic
circuitry, and become part of a complex
electronic processing unit representing
an inseparable amalgam constituting a
different class or kind of merchandise
that is outside the scope of the
investigation.

Finally, UMC, Compaqg and Digital
argue that the petitioner’s proposal is
unworkable from an administrative
standpoint, since it would require
motherboard manufacturers to track all
SRAMs placed in every motherboard
throughout the world. Compaq and
Digital note that they cannot determine
the value of Taiwan SRAMs
incorporated in a particular
motherboard. In addition, ISSI, Compag,
and Digital argue that the petitioner’s
proposal would be unadministrable by
the Customs Service because the SRAM
content of a motherboard cannot be
determined by physical inspection and
also because the petitioner has provided
no realistic proposition as to how the
Customs Service might carry out the
petitioner’s proposal on an entry-by-
entry basis, given the enormous volume
of trade in motherboards.

With regard to the petitioner’s
assertion that the scope of the language
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in DRAMSs from Korea is fundamentally
different from the scope language in this
investigation, Compaqg and Digital argue
that the language is quite similar and
that there is no “doubt that literally the
language in this Notice of Investigation
and in the preliminary referred to
certain modules, and those are memory
modules, not any kind of board on
which other elements are stuffed.” See
the hearing transcript at page 172.

DOC Position

We disagree with the petitioner. The
petitioner’s argument that the scope of
the investigation as defined in the
preliminary determination should be
interpreted to encompass the SRAM
content of motherboards is unpersuasive
for three basic reasons. First, the SRAM
content of motherboards (when affixed
to the motherboard) was not expressly
or implicitly referenced in the scope
language used in this investigation.
Second, just as we found in the
investigation of DRAMs from Korea, the
petitioner’s claims about potential
circumvention of the order with SRAMs
soldered onto motherboards are
inseparable. Third, it is not appropriate
for an antidumping duty order to cover
the input content of a downstream
product. As the Department found in
DRAMs from Korea, a case in which a
nearly identical proposal was rejected
by the Department, when a DRAM is
physically integrated with a
motherboard, it becomes a component
part of the motherboard (an inseparable
amalgam). As there has been no request
to include motherboards within the
scope of this investigation, the SRAM
content of motherboards (when
physically integrated with the
motherboard) cannot be covered.

As to the first point, we disagree with
the petitioner’s assertion that the
differences between the scope language
in DRAMs From Korea and the language
in this case are so fundamental that the
differences can be interpreted to mean
that SRAMs soldered onto motherboards
are included within the scope of this
investigation. The SRAM scope
language relied upon by the petitioner
includes within the scope of this
investigation “‘other collection[s] of
SRAMs;” as the petitioner notes in its
argument, this refers specifically to
modules whether mounted or
unmounted on a circuit board. There is
similar scope language in DRAMs From
Korea. In that case, we interpreted the
language as not extending to modules
which contain additional items which
alter the function of the module to
something other than memory. Such an
interpretation, applied to this case,
indicates clearly that the SRAM content

of motherboards is not within the scope
of this investigation.

We found in DRAMs From Korea that
memory boards whose sole function was
memory were included within the
definition of memory modules;
however, we further concluded that
other boards, such as video graphic
adapter boards and cards were not
included because they contained
additional items which altered the
function of the modules to something
other than memory. Consequently, at
the time of the final determination, we
added language to the DRAMs From
Korea scope in order that these other,
enhanced, boards be specifically
excluded. Since the issue of such
enhanced boards was not raised in this
case, we did not find it necessary to
include an express exclusion for such
products. Thus, the absence of such
language should not be interpreted to
permit the inclusion of products which
do not fall under the rubric of “‘other
collections of SRAMs.”

As to the second point, the petitioner
argued in DRAMSs from Korea that
unremovable DRAMSs on motherboards
should be included in the scope of the
order to counter the potential for
circumvention of the order. We stated in
our determination that we considered it
“infeasible that a party would import
motherboards with the intention of
removing the integrated DRAM content
and, therefore, consider it unreasonable
to expect that any order arising from
this investigation could be evaded in
such a fashion.” See the memorandum
to Joseph Spetrini from Richard
Moreland, dated March 15, 1993, at
page 13, attached as Exhibit 1 to
Winbond’s submission of January 7,
1998. We find it equally infeasible that
an importer would import SRAMs
soldered onto a motherboard for the sole
purpose of removing those SRAMs for
individual resale thereby circumventing
the antidumping duty order.

As to the third point, our statute does
not provide a basis for assessing duties
on the input content of a downstream
product. See Senate Rep. 100-71, 100th
Congress, 1st Sess. 98 (1987) (in which
the report notes both the general rule
and the “major input’ exception, which
applies only in an investigation or
review of a downstream product). Thus,
where an SRAM loses its separate
identity by being incorporated into a
downstream product, and where the
investigation covers SRAMs but does
not cover the downstream product,
there can be no basis for assessing
duties against the SRAMs incorporated
in the downstream product.

For a more detailed discussion
regarding this issue, see the

memorandum to Louis Apple from the
Team, dated February 13, 1998.

Comment 3: Selection of Dumping
Margin for Galvantech

Galvantech argues that, if the
Department does not exclude its
products from the scope of the
investigation, the Department should
assign Galvantech the margin calculated
for ISSI for purposes of the final
determination. According to
Galvantech, 19 U.S.C. 8 1677(e) requires
the Department to determine an
importer’s margin based on the most
reliable information available.
Galvantech asserts that, in this case,
ISSI’s margin is the most reliable
information applicable to Galvantech
because both companies fabricate wafers
using the same foundry under similar
foundry agreements. Galvantech asserts
that the all others rate is less reliable
because it does not contain any
information related to either Galvantech
or its foundry.

The petitioner asserts that Galvantech
is not entitled to ISSI’s margin as facts
available. According to the petitioner,
Galvantech provides no compelling
reason for the Department to abandon
its standard practice in this
investigation and assign one individual
respondent’s rate to a non-participating
producer. The petitioner notes that,
because Galvantech neither submitted a
guestionnaire response nor participated
in verification, the Department has no
basis to determine that Galvantech is
more similarly situated to I1SSI than to
Alliance, another design house without
a fabrication facility (i.e., “‘fabless’) that
received a preliminary dumping margin
which exceeded the all others rate.

DOC Position

We agree with the petitioner that
Galvantech should not be assigned
ISSI’s margin. The Department’s
practice in this area is to assign the all
others rate to any company not
specifically investigated in a
proceeding. See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Steel Concrete
Reinforcing Bars from Turkey, 62 FR
9737, 9742 (Mar. 4, 1997) (Rebar from
Turkey). Consistent with this practice,
we have assigned Galvantech the all
others rate because it was not a
respondent in this investigation.

We note that the all others rate is not
intended to set the rate at which
antidumping duties are ultimately
assessed on entries of subject
merchandise. Rather, the all others rate
merely establishes the level of
antidumping duty deposits required on
future entries. Prior to the time that
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actual duty assessments are made, each
exporter, importer or producer of
subject merchandise has the right to
request that the Department conduct an
administrative review of its actual
entries and determine its dumping
liability on a company-specific basis. In
the event that an antidumping duty
order is issued in this case, Galvantech
will have an opportunity to request such
an administrative review.

Comment 4: Exclusion of TSMC as a
Respondent

TSMC argues that the decision to
exclude it as a respondent in this
investigation is not supported by
evidence on the record, and is contrary
to applicable laws, regulations,
precedent, and requirements for
procedural fairness.

Specifically, TSMC cites 19 CFR
section 351.401(h),3 stating that TSMC
qualifies as both a manufacturer and an
interested party because evidence on the
record establishes that TSMC acquires
ownership of the subject merchandise
and that design houses do not control
TSMC’s sales of subject merchandise.4

In addition, TSMC contends that the
Department based its decision on
erroneous information, including the
following: (1) design houses perform all
of the R&D for SRAMSs; (2) design
houses tell the foundries what and how
much to produce; (3) TSMC has no right
to sell wafers to any party other than the
design house unless it fails to pay for
the wafers; (4) design houses own and
provide masks for the production
process; and (5) masks are considered to
be inputs into the production of SRAMs.
TSMC argues that it is a proper
respondent because it performs all
process R&D, freely negotiates
production quantities and types, freely
contracts to supply merchandise
exclusively to particular design houses,
and makes and maintains possession of
virtually all masks used in its
fabrication facilities (also known as
“fabs”). Moreover, TSMC characterizes
masks as equipment used in the wafer
fabrication process, rather than raw
material inputs.

TSMC also states that, based on the
facts on the record and the Department’s
practice of granting manufacturer status
to, and calculating individual margins
for, producers that manufacture and sell
custom-made products, it should be
considered the producer of the subject

3TSMC cites to the new regulations as a
codification of current Department practice.

4TSMC considers the relevant sale to be its sale
of SRAM wafers to its design house customers in
the United States and Taiwan. However, the
Department preliminarily determined that the
relevant sale in a foundry agreement is the ultimate
sale of SRAMs made by the design house.

merchandise. TSMC cites the following
cases in support of its position: Flanges
from India, Notice of Final
Determination of Sales at Less Than
Fair Value: Engineered Process Gas
Turbo-Compressor Systems, Whether
Assembled or Unassembled, and
Whether Complete or Incomplete, from
Japan, 62 FR 24394 (May 5, 1997),
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof from France, Germany, Italy,
Japan, Singapore, and the United
Kingdom: Final Results of Antidumping
Duty Administrative Reviews, 54 FR
18992, 19012 (May 3, 1989) (AFBs),
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof from France, Germany, Italy,
Japan, Singapore, and the United
Kingdom: Final Results of Antidumping
Duty Administrative Reviews, 62 FR
2081 (Jan. 15, 1997), Certain Corrosion-
Resistant Carbon Steel Flat Products
and Certain Cut-to-Length Carbon Steel
Plate from Canada: Preliminary Results
of Antidumping Duty Administrative
Reviews, 61 FR 51891 (Oct. 4, 1996),
Notice of Final Determination of Sales
at Less Than Fair Value: Large
Newspaper Printing Presses and
Components Thereof, Whether
Assembled or Unassembled, from Japan,
61 FR 38139 (July 23, 1996), Mechanical
Transfer Presses from Japan; Final
Results of Antidumping Administrative
Review, 62 FR 11820 (Mar. 13, 1997),
and Large Power Transformers from
Japan; Final Results of Antidumping
Duty Administrative Review, 56 FR
29215 (June 26, 1991). In addition,
TSMC cites Sweaters Wholly or in Chief
Weight of Man-Made Fiber from Taiwan;
Final Results of Changed Circumstances
Antidumping Duty Administrative
Review, 58 FR 32644 (June 11, 1993),
claiming that, as in that case, the
Department should grant TSMC
manufacturer status because it bought
raw materials used to produce subject
merchandise, controlled the process of
manufacture, and performed processing
on the subject merchandise.

TSMC claims that, by making the
decision to exclude it at the preliminary
determination and, therefore, to not
verify it, the Department denied any
meaningful opportunity for TSMC to
present its case. Finally, TSMC argues
that, if the Department upholds its
decision that the design house is the
producer of the subject merchandise,
the Department should also find that
TSMC’s products (i.e., SRAM wafers)
are of U.S. origin. Accordingly, TSMC
argues that the Department should
exclude its wafers from the scope of the
investigation.

The petitioner states that the
Department properly excluded TSMC as
a respondent for the following reasons:
(1) the Department properly determined
that TSMC is not a proper producer or
exporter based on applicable law and
regulations regarding “‘tolling”’; (2) the
Department’s decision is fully grounded
in the record with respect to each
element of an affirmative finding of
tolling between TSMC and its design
houses; (3) the cases cited by TSMC are
distinguishable from the instant case, as
described in the memorandum to Louis
Apple from the Team, dated September
23, 1997; and (4) TSMC was afforded
due process not only because the
memorandum to Louis Apple from the
Team, dated May 15, 1997, regarding
respondent selection, implied that
TSMC would not be considered a proper
respondent if all of its sales were made
through foundry agreements, but also
because all interested parties were given
an opportunity to comment on this issue
after the preliminary determination.

DOC Position

We agree with the petitioner. The
preliminary determination to exclude
TSMC as a respondent in this
investigation was made after taking into
account the evidence on the record, and
was in accordance with applicable law,
regulations, and precedent. Regarding
TSMC'’s claim that the Department
based its decision on erroneous
information, we continue to reach the
central conclusions set forth in our
decision memorandum on this issue.
See the memorandum to Louis Apple
from the Team, dated September 23,
1997, regarding Treatment of Foundry
Sales and the Elimination of TSMC as
a Respondent. As we stated in this
memorandum,

Regarding control over production in this
case, after reviewing and analyzing the
information submitted by respondents,
including the contracts between the design
houses and the foundries, we believe that the
entity controlling the wafer design in effect
controls production in the SRAMs industry.
The design house performs all of the research
and development for the SRAM that is to be
produced. It produces, or arranges and pays
for the production of, the design mask. At all
stages of production, it retains ownership of
the design and design mask. The design
house then subcontracts the production of
processed wafers with a foundry and
provides the foundry with the design mask.
It tells the foundry what and how much to
make. The foundry agrees to dedicate a
certain amount of its production capacity to
the production of the processed wafers for
the design house. The foundry has no right
to sell those wafers to any party other than
the design house unless the design house
fails to pay for the wafers. Once the design
house takes possession of the processed
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wafers, it arranges for the subsequent steps in
the production process. The design of the
processed wafer is not only an important part
of the finished product, it is a substantial
element of production and imparts the
essential features of the product. The design
defines the ultimate characteristics and
performance of the subject merchandise and
delineates the purposes for which it can be
used. The foundries manufactured processed
SRAMs wafers using the proprietary designs
of the design houses during the POI. As such,
they did not control the production of the
wafers in question, but merely translated the
design of other companies into actual
products.

We agree with TSMC that there are
certain factual errors in the
memorandum of September 23, 1997,
but disagree as to the significance of
these errors. With regard to the first
alleged ““error” identified by TSMC, we
agree that the process R&D is performed
by the foundry, but note that the design
houses are responsible for all product-
related R&D as well as the proprietary
designs. These steps impart the essential
features of the product and define its
ultimate characteristics and
performance. With regard to the second
alleged “‘error,” we agree that the
production quantities and types are
negotiated between the foundry and the
design houses; this fact neither supports
nor undermines a finding that the
design houses are the producers of the
subject merchandise. With regard to the
third alleged ““error,” we note that
TSMC does not dispute the finding that
the foundry has no right to sell wafers
to any party other than the design house
unless the design house fails to pay for
the wafers. With regard to the fourth
alleged “error,” while it may be true
that the masks are produced and
retained for a limited time by the
foundry, the party that provides the
design imparts the essential features of
both the mask and the product; indeed,
the design house controls the use of the
mask just as much as it controls the use
of the finished product (in that TSMC is
obligated at some point to destroy the
mask to prevent unauthorized reuse).
With regard to the fifth alleged “error,”
we do not find the characterization of
the masks as either “inputs” or
“equipment” to be a relevant distinction
in this case.

With regard to TSMC'’s argument that
this case is analogous to cases in which
the Department has found the
manufacturer of a ““‘custom-made”’
product to be the producer, we note that
the decision memorandum concluded
with the finding that “[t]he design of the
processed wafer is not only an
important part of the finished product,
it is a substantial element of production
and imparts the essential features of the

product. The design defines the ultimate
characteristics and performance of the
subject merchandise and delineates the
purposes for which it can be used.” This
case is not analogous to cases in which
the purchaser merely provides product
specifications to the manufacturer.
Moreover, we find unpersuasive
TSMC'’s reference to AFBs. The issue
discussed by the Department in the
cited portion of the notice was whether
certain custom-designed bearings were
within the scope of the investigation.
The Department did not discuss the
question of whether the bearing
designer, as opposed to the bearing
manufacturer, should be considered to
be the respondent.

Finally, with regard to TSMC’s
argument that its wafers should not be
covered by the scope of the
investigation, we find that these wafers
constitute subject merchandise. As
subject merchandise, we find that they
are properly included in the scope. For
further discussion, see Comment 1,
above.

Comment 5: Facts Available for TI-Acer

For the preliminary determination,
the Department assigned TI-Acer a
margin based on adverse facts available
because it did not respond to the
antidumping questionnaire. TI-Acer
argues that the Department should not
assign it a dumping margin based on
adverse facts available because TI-Acer
has no record of receiving the
questionnaire. Rather, TI-Acer asserts
that the Department should apply the all
others rate, consistent with both
previous legal decisions and the
Department’s treatment of other
companies in this investigation. (See
Queen’s Flowers de Colombia v. United
States, Slip Op. 97-120 (CIT Aug. 25,
1997) (Queen’s Flowers), where the
Court of International Trade found that
the use of facts available was
unwarranted when a respondent did not
receive the questionnaire, and the
Department’s preliminary determination
in this investigation, where the
Department applied the all others rate to
a company that could not be located.)
TI-Acer claims that it should be subject
to the all others rate because it is not a
producer of subject merchandise and
section 735(c)(1)(B)(i)(1l) of the Act
states that the all others rate is applied
to all exporters and producers not
individually investigated.

DOC Position

We disagree with TI-Acer’s assertion
that the Department should assign it the
all others rate. In Queen’s Flowers, the
Department found that the application
of facts available was unwarranted

because the questionnaire was delivered
to the wrong address. However, in this
case the questionnaire was sent to TI-
Acer’s correct address and, according to
records obtained from the courier, was
accepted by TI-Acer. See the
Department’s letters addressed to Tl-
Acer dated October 22 and December 9,
1997.

Regarding TI-Acer’s assertion that it
should be assigned the all others rate
under section 735(c)(1)(B)(i)(Il) of the
Act because it was not individually
investigated, we note that our
investigation of TI-Acer began with the
issuance of the questionnaire. Because
TI-Acer did not file a timely
guestionnaire response, we were unable
to determine that it was not a significant
producer or exporter of subject
merchandise and, consequently, to
determine that it did not warrant
individual investigation. For this
reason, we found that TI-Acer failed to
act to the best of its ability and applied
adverse facts available to it for the
preliminary determination. Since the
time of the preliminary determination
we have not received any information
which would cause us to change this
decision. Accordingly, we have assigned
a dumping margin to this company
based on adverse facts available for
purposes of the final determination.
This margin, 113.85 percent, is the
highest margin stated in the notice of
initiation.

Comment 6: CEP Offset

The petitioner contends that the
Department should make no CEP offset
adjustment for any respondent for
purposes of the final determination. The
petitioner asserts that the Department’s
practice of determining the number and
comparability of levels of trade after
making all adjustments to CEP, but
before adjusting NV, makes CEP offsets
virtually automatic. According to the
petitioner, under both the plain terms of
the statute and the intent of Congress,
such adjustments should be the
exception, not the rule. The petitioner
notes that it raised the same argument
in another case and that the issue is
being litigated. See Dynamic Random
Access Memory Semiconductors of One
Megabit or Above From the Republic of
Korea; Final Results of Antidumping
Duty Administrative Review, 62 FR 965
(Jan. 7, 1997) (1994-1995 DRAMs
Review).

In addition to this general argument,
the petitioner asserts that the
Department specifically erred in
granting a CEP offset adjustment to
UMC because UMC neither requested an
adjustment nor demonstrated that it was
entitled to one. According to the
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petitioner, the Department’s practice is
to require respondents to affirmatively
request adjustments in their favor and to
demonstrate entitlement for these
adjustments. As support for this
position, the petitioner cites Mechanical
Transfer Presses From Japan; Final
Results of Antidumping Administrative
Review, 61 FR 52910 (Oct. 9, 1996)
(Mechanical Transfer Presses) and Cold-
Rolled Carbon Steel Flat Products from
the Netherlands; Final Results of
Antidumping Administrative Review, 62
FR 18476 (April 15, 1997) (Cold-Rolled
Carbon Steel Flat Products).

The respondents disagree, noting that
the statute requires that a level of trade
analysis be performed only after
adjustment is made for U.S. selling
expenses. See 19 U.S.C.
81677b(a)(7)(A). The respondents
further state that the Department’s
practice in this area is both clear and
consistent with the statute. As support
for this proposition, the respondents
cite the 1994-1995 DRAMSs Review,
where the Department stated that the
level of trade will be evaluated based on
the price after adjustments are made
under section 772(d) of the Act. The
respondents maintain that there is
nothing new in the law or the facts of
this investigation to suggest that the
Department should reexamine its
practice of beginning its level of trade
analysis after adjusting for U.S.
expenses.

The respondents further assert that
the Department properly interpreted its
statutory mandate by granting CEP offset
adjustments in this case. Specifically,
the respondents assert that they have
supported their claims for these
adjustments in their questionnaire
responses and the Department verified
the basis for these claims.

Regarding the offset granted to UMC,
UMC argues that nothing in the statute
imposes an obligation on a respondent
to claim a CEP offset. Nonetheless, UMC
states that it effectively asked the
Department for the equivalent of an
offset when it requested that the
Department find two levels of trade in
the home market and the United States.

Moreover, UMC asserts that the cases
cited by the petitioner (i.e., Mechanical
Transfer Presses and Cold-Rolled
Carbon Steel Flat Products) do not
apply here, as the former involved a
company which submitted no
information showing a difference in
selling functions and the latter involved
a company which made inconsistent
statements involving level of trade in its
guestionnaire responses. UMC states
that, since the beginning of the case, it
has consistently provided information
showing that it qualifies for a CEP offset.

Consequently, UMC states that the
statute leaves the Department with no
choice but to grant one.

DOC Position

We agree with the respondents. As we
stated in the 1994-1995 DRAMSs Review,
the Department has—

consistently stated that, in those cases where
a level of trade comparison is warranted and
possible, then for CEP sales the level of trade
will be evaluated based on the price after
adjustments are made under section 772(d) of
the Act (see Large Newspaper Printing
Presses and Components Thereof, Whether
Assembled or Unassembled, From Japan;
Notice of Final Determination of Sales at Less
Than Fair Value, 61 FR 38139, 38143 (July
23, 1996). In every case decided under the
revised antidumping statute, we have
consistently adhered to this interpretation of
the SAA and of the Act. See, e.g., Aramid
Fiber Formed of Poly para-Phenylene
Terephthalamide from the Netherlands;
Preliminary Results of Antidumping Duty
Administrative Review, 61 FR 15766, 15768
(April 9, 1996); Certain Stainless Steel Wire
Rods from France; Preliminary Result of
Antidumping Duty Administrative Review,
FR 8915, 8916 (March 9, 1996); Antifriction
Bearings (Other Than Tapered Roller
Bearings) and parts Thereof from France, et.
al., Preliminary Results of Antidumping Duty
Administrative Review, 61 FR 25713, 35718—
23 (July 8, 1996).

The Department’s practice in this area is
clear. Accordingly, consistent with this
practice, we performed our level of
trade analysis only after adjusting for
selling expenses deducted from CEP
starting price pursuant to section 772(d)
of the Act. Based on our analysis, we
determined that each respondent sold
SRAMs during the POI at a level of trade
in the home market which was different,
and more advanced, than the level of
trade at which it sold SRAMs in the
United States.

Because there is insufficient
information on the record to make a
level of trade adjustment for any
respondent in this case, we have granted
a CEP offset adjustment for purposes of
the final determination, in accordance
with section 773(a)(7)(B) of the Act.
Each of the respondents, including
UMC, provided sufficient data to justify
this adjustment,

Comment 7: Use of Production Costs
Incurred After the Quarter of Sale

The petitioner argues that the
Department should compare home
market sales with quarterly costs for the
same or a prior quarter when performing
the cost test, rather than using costs
incurred in subsequent quarters. The
petitioner asserts that use of actual
production costs is particularly
important in this case, because the
Department found that there was a

significant and consistent price and cost
decline which requires the use of
quarterly data. The petitioner contends
that the Department should use facts
available for those sales where the
respondents have not provided actual
cost data. As facts available, the
petitioner argues that the Department
should use the weighted-average
dumping margin calculated for all other
sales by that respondent.

ISSI does not dispute the use of
quarterly costs incurred in the same or
a prior quarter as the quarter of sale.
However, ISSI contends that, when
those costs are not on the record, the
Department should use either: (1) The
reported costs from the closest
subsequent quarter in which production
occurred (i.e., the methodology
employed in the preliminary
determination); or (2) the weighted-
average margin calculated for ISSI’s
other sales. According to ISSI, the latter
methodology is the Department’s
practice when adverse facts available is
not warranted.

Alliance argues that the petitioner’s
arguments do not apply, because it
supplied all of the data requested by the
Department.

DOC Position

We agree with the petitioner, in part.
We requested that all respondents
provide cost data in the same quarter as
the quarter of their home market and
U.S. sales, or, when production did not
occur in that quarter, to provide cost
data for the most recent prior quarter in
which production did occur. UMC and
Winbond complied with these requests.
Accordingly, we have used their cost
data for purposes of the final
determination. However, Alliance and
ISSI did not submit production costs on
this basis for a small number of
products. Moreover, ISSI did not report
production costs at all for one product.
Because we afforded respondents the
opportunity to report their actual costs
for these products and Alliance and ISSI
failed to do so, we have based the
dumping margins for the associated
sales on facts available.

Regarding Alliance, as facts available,
we have used the weighted-average
dumping margin calculated for all of
Alliance’s other sales. We have
determined that this methodology is
appropriate, given that, after the
preliminary determination, Alliance
was not given an express opportunity
(unlike the other respondents, including
ISSI) to provide the necessary data.

Regarding ISSI, we have determined
that, contrary to the petitioner’s neutral
facts available methodology, an adverse
assumption is appropriate. Because ISSI
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has not explained why it was unable to
provide the requested data, we find that
ISSI has failed to cooperate to the best
of its ability in complying with our
requests for this information.
Accordingly, as adverse facts available,
we have used the highest non-aberrant
margin calculated for any of ISSI’s other
U.S. sales, consistent with our treatment
of ISSI’s unreported costs in the
preliminary determination.

Comment 8: Cash and Stock Bonus
Distributions to Directors, Supervisors,
and Employees

UMC and Winbond argue that cash
and shares of company stock given to
their employees are distributions of
profits that should not be included in
the calculations of COP or CV. These
respondents argue that these
distributions are not recorded on their
audited financial statements as an
expense, but as direct reductions to
retained earnings. In addition, Winbond
argues that its distributions are paid out
of post-tax earnings and are, therefore,
not tax-deductible. The respondents
note that section 773(f)(1)(A) of the Act
states that COP and CV shall normally
be calculated based on the books and
records of the exporter or producer of
the merchandise if such records are kept
in accordance with the generally
accepted accounting principles (GAAP)
of the exporting country, and if such
records reasonably reflect the costs
associated with the production of the
merchandise under investigation. The
respondents claim that these
requirements are met by their consistent
treatment of these stock distributions as
reductions to retained earnings, in
accordance with Taiwan GAAP.

The respondents argue that the
distributions are analogous to
dividends, which the Department has
previously excluded from COP and CV.
Specifically, Winbond maintains that, as
with dividends, the company
shareholders alone have the ability to
authorize these payments. In support of
its position, Winbond presented a letter
from its Taiwanese attorneys which
argues that cash and stock distributions
to employees are treated as equivalent to
dividends. Winbond also claims that
English versions of its financial
statements refer to the employee stock
distributions as ‘‘bonus shares” in a
short-hand, casual manner, which is
factually inaccurate and prejudicial.
Winbond argues that readers of its
financial statements understand that
such distributions are actually a transfer
of wealth from shareholders to
employees. Winbond also presented a
letter from its auditing firm which
stated that the distributions were issued

from equity, rather than company
capital, and, as such, are more akin to
preferred stock than bonuses under U.S.
GAAP.

Winbond argues that the Department
has consistently held that payments
made by a company on behalf of its
owners are not costs of production, even
if they are carried on the company’s
books. In support of its position,
Winbond cites to Final Determination of
Sales at Less Than Fair Value: Fresh Cut
Roses from Colombia, 60 FR 6980, 7000
(Feb. 6, 1995) (Colombian Roses) and
Final Determination of Sales at Less
Than Fair Value: Fresh Kiwifruit from
New Zealand, 57 FR 13695, 13704
(April 17, 1992) (New Zealand
Kiwifruit). Winbond also cites to Final
Determination of Sales at Less Than
Fair Value: Oil Country Tubular Goods
from Austria, 60 FR 33551, 33557 (June
28, 1995) (Austrian OCTG), claiming
that the bonus distributions are similar
to dividends which were recorded in
the equity section of the balance sheet
rather than on the income statement.

Likewise, UMC argues that the
recipients of its distributions are in a
similar position to shareholders who
receive dividends. UMC notes that the
value of company stock varies with its
performance and the recipients of
distributions and dividends both share
the economic risk the company faces.
UMC argues that company stock
distributed to employees represents a
conveyance of ownership rights, and
thus these distributions are more akin to
dividends than to the cash distributed
as bonuses to employees in Porcelain-
on-Steel Cookware from Mexico: Notice
of Final Results of Antidumping Duty
Administrative Review, 62 FR 25908,
25914 (May 12, 1997) (Mexican
Cookware).

The respondents claim that treating
employee stock distributions as a cost of
production would be contrary to
Department practice. UMC cites Notice
of Final Results of Antidumping Duty
Administrative Review: Ferrosilicon
from Brazil, 62 FR 43504, 43511 (August
14, 1997) (Ferrosilicon from Brazil),
where the Department treated ““social
contributions’ for employees as a type
of federal income tax and excluded the
costs from the calculation of G&A
expenses. Similarly, Winbond cites the
Department’s treatment of the enterprise
tax in Final Determination of Sales at
Less Than Fair Value: High Information
Content Flat Panel Display Screen and
Glass Therefor from Japan, 56 FR 32376,
32392 (July 16, 1991) (Flat Panel
Displays from Japan), where the tax was
levied on the basis of corporate income
and unrelated to the COP.

Finally, the respondents argue that,
should the Department decide to
include employee stock distributions in
COP and CV, the stock should be valued
at par rather than at market value. The
respondents claim that the par value
more accurately reflects the cost of the
transaction, as reflected in their
accounting records. However, UMC
asserts that, if the Department uses
market value, it should discount the
value of the distributions for associated
risk factors because to do otherwise
would overstate their value. Finally,
arguing that the Department’s
calculation was incorrect under U.S.
GAAP, Winbond presented a calculation
prepared by its auditors setting forth
their calculation of the market value of
the distributions.

The authorities on Taiwan argue that
the record in this case provides
substantial evidence that stock
distributions bear no relationship to
production costs and have been
properly classified as adjustments to
retained earnings. The authorities on
Taiwan state that this evidence
includes: (1) A clear record of prior
accounting treatment; (2) the fact that
the existence and amount of stock
distributions are ultimately controlled
by shareholders; (3) the fact that stock
bonuses are not tax deductible; and (4)
the fact that the market value of the
stock can and has fluctuated
significantly.

The petitioner argues that the
Department correctly classified the
stock distributions in question as
bonuses and properly included them in
COP and CV. The petitioner points out
that the Department’s questionnaire
requires respondents to report all
compensation to employees, including
bonuses. Moreover, the petitioner argues
that, not only does U.S. GAAP prohibit
companies from excluding stock
bonuses from the income statement, but
also excluding a significant portion of
employee remuneration from the cost
calculation fails to reasonably reflect the
costs associated with the production of
subject merchandise. Therefore,
according to the petitioner, it is
appropriate for the Department to adjust
the costs as recorded in the respondents’
normal books and records.

The petitioner points to an article
prepared by ING Barings in March 1996
which states that net margins for some
Taiwan electronics corporations “‘are
deceptively high * * * due to the way
employee bonus shares are distributed
and the way accounting is treated.” See
the petitioner’s letter dated September
3, 1997. According to the petitioner, the
ING Barings report notes that the
Taiwan GAAP treatment of such
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bonuses permits companies to retain
key employees while giving the
appearance of high profitability, and
characterizes such bonuses as a hidden
cost not reflected in the income
statement.

The petitioner asserts that the
respondents’ arguments regarding the
control and authorization of bonuses by
company shareholders are irrelevant
and that such arguments do not change
the fact that these amounts represent a
cost of labor. The petitioner claims that
stock and cash payments represent
compensation by UMC and Winbond to
their employees because they are paid
in return for work performed for the
company. The petitioner notes that U.S.
GAARP states that, with regard to stock
options, “Employees provide services to
the entity—not directly to the
individual stockholders—as
consideration for their options * * * To
omit such costs would give a misleading
picture of the entity’s financial
performance.” See Statement of
Financial Accounting Standards (SFAS)
No. 123, issued by the Financial
Accounting Standards Board (FASB) in
October 1995, at paragraph 90.

The petitioner argues that the
Department has previously found that
payments to employees, in whatever
form, are a part of the compensation
paid to employees and should be treated
no differently than salaries or other
employee benefits because they flow
directly to a factor of production. See
Mexican Cookware. The petitioner
claims that the Department did not
conclude in Mexican Cookware that if
the bonuses had been made in the form
of stock then they should be excluded
from cost, despite the respondents’
arguments to the contrary.

According to the petitioner, stock
bonuses should be included in COP and
CV at the market value. The petitioner
argues that the par value of stock is
purely nominal, with no relationship to
the stock’s actual value. The petitioner
notes that the par value of stock for all
companies in Taiwan is set at NT$10
and that the use of par value ignores the
economic substance of the transaction.
The petitioner points out that U.S.
GAAP rejects the use of par value and
instead requires that bonuses be
recorded at the market value on the date
the stock or stock option is granted.

DOC Position

We agree with the petitioner. The
amounts distributed by UMC and
Winbond to their directors, supervisors,
and employees, whether in the form of
stock or cash, represent compensation
for services which the individual has
provided to the company. Therefore, in

accordance with section 773(f)(1)(A) of
the Act, we have determined that it is
appropriate to include these amounts in
the calculation of COP and CV.

We acknowledge that the
respondents’ treatment of these
distributions as reductions to equity is
in accordance with Taiwan GAAP.
However, we find that this treatment is
contrary to the requirements of section
773(f)(1)(A) of the Act, as it does not
reasonably reflect the respondents’ cost
of production, because the stock
transferred to employees in exchange for
their labor is a cost to the company that
is not reflected in the reported COPs
and CVs.

Specifically, we disagree with the
respondents’ classification of these
payments as dividends. First, we note
that they are identified on the
respondents’ English version audited
financial statements as bonuses. Second,
we note that the distribution
arrangement is set forth in each
company’s articles of incorporation, is
known to the individuals that seek
employment at UMC or Winbond and is
considered by each company’s
management when setting wage and
salary levels.5

Authorization by the stockholders
does not mean that the distributions are
not a cost to the company; we note that
the company is foregoing the
opportunity to acquire capital by issuing
or selling those shares to investors at the
market price. The economic substance
of the distributions is that the directors,
supervisors and employees have
performed services for the company and
the stock and cash distributions are
provided to them as additional
compensation for their services. Under
U.S. GAAP, these distributions would
be reported as an expense on the income
statement and not as a deduction from
retained earnings.

We disagree with the respondents’
claims that the inclusion of these
amounts in COP and CV contradicts
Department’s normal practice and is
contrary to our findings in Mexican
Cookware. The Department addressed
the issue of profit-sharing in Mexican
Cookware, where profit-sharing was
accounted for in a similar manner. In
Mexican Cookware we stated that profit-
sharing is distinct from dividends in
that the profit-sharing distributions
represent a legal obligation to a
productive factor in the manufacturing

S5For example, UMC announces on its Internet
home page, under the heading of “Employment
opportunities—Compensation” that a ““fixed
portion of surplus profit is passed to employees as
either cash or UMC shares.” Winbond announces
on its home page that its compensation and benefits
include “holiday bonuses” and ““profit sharing.”

process and not a distribution to the
owners of the company. Dividends paid
to shareholders would not be
considered a cost by the Department. In
Mexican Cookware, as in this case, the
distributions were to employees in
exchange for their services on behalf of
the company. It is irrelevant that
company employees who receive stock
bonuses obtain ownership rights and
will thereafter share an economic risk
with other shareholders.

Furthermore, we disagree with
Winbond’s interpretation of the
Department’s practice, as presented in
Colombian Roses, New Zealand
Kiwifruit, and Austrian OCTG. In
Colombian Roses, the amounts paid out
by the respondent were excluded
because the recipient of the payments
did not perform any service for the
company. In the instant case, however,
the stock distributions made by UMC
and Winbond are compensation to
company employees for their services.
Similarly, in New Zealand Kiwifruit the
Department excluded from COP costs
which were determined to be the
owner’s personal expenses. Contrary to
Winbond'’s claim, the New Zealand
Kiwifruit decision does not indicate that
the Department excluded costs which
were recorded in the respondent’s
accounting records. Finally, we note
that Austrian OCTG supports the
Department’s decision in this case,
because in Austrian OCTG the
Department noted that “profit sharing
plans are directly related to wages and
salaries. Profit distributions to
employees are treated in a manner
similar to bonuses * * * these
mandatory payments represent
compensation to the employees for their
efforts in the production of merchandise
and the administration of the
company.” The same circumstances
exist here and our treatment of
employee stock distributions is entirely
consistent with the decision made in
Austrian OCTG. Finally, regarding
Winbond'’s attempts to compare its stock
distributions to the dividends paid out
in Austrian OCTG, we note that stock
distributions can be easily distinguished
from dividends, as discussed in
Mexican Cookware.

We find that the respondents’ cites to
Ferrosilicon from Brazil and Flat Panel
Displays from Japan are equally
misplaced. In those cases the amounts
were charges by the government to the
company, rather than amounts
authorized by the board of directors and
paid by the company to its employees.

Regarding the respondents’ claim that
we should value the stock distributions
at par value (which reflects the amount
at which they are recorded in the
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companies’ financial statements), we
disagree. Because the par value of
company stock in Taiwan is set under
the Company Law at NT$10 for each
company, we find that the stock’s par
value does not represent the value of the
distribution to the employees. As
described in Intermediate Accounting
(8th Edition, Kieso & Weygandt, 1995) at
739, par value ‘‘has but one real
significance; it establishes the maximum
responsibility of a stockholder in the
event of insolvency or other involuntary
dissolution. Par value is thus not ‘value’
in the ordinary sense of word.”

We agree with the petitioner that
these distributions should be valued at
fair market value. Under U.S. GAAP, as
directed by the FASB in SFAS No. 123,
shares of stock awarded to employees
should be valued at the fair value of the
stock at the grant date. The SFAS also
directs that, *‘If an award is for past
services, the related compensation cost
shall be recognized in the period in
which it is granted.” In the instant case,
the stock distributed by UMC and
Winbond in the current year was for
service of the prior year. Under U.S.
GAAP, it is appropriate to recognize the
compensation cost in the period when
it was granted. Therefore, the stock
bonus granted during 1996 for 1995
service should be recognized as a cost
during 1996.

As to the determination of fair market
value, because the employee stock
bonuses were authorized by UMC and
Winbond shareholders at the annual
shareholders’ meetings, our preference
would be to value the stock at the
market price on those dates. However,
since the dates of those meetings are not
on the case record, we have valued the
stock distributions on the dates of
issuance. This is a reasonable surrogate
because employees do not receive the
stock until the date of issuance and,
thus, the value of what they are
receiving is not fixed until that date. We
note that using the closing stock price
on the date of issuance accounts for
market risk associated with the
distribution. We disagree with the
calculation prepared by Winbond’s
auditors because that calculation
incorrectly values Winbond stock at the
company’s fiscal year end, rather than
the grant date specified under U.S.
GAAP.

We also disagree with the arguments
raised by the authorities on Taiwan. The
record supports the Department’s
determination that the cash and stock
distributions represent compensation to
directors, supervisors, and employees
and, therefore, they are a cost within the
meaning of section 773(f)(1)(A) of the
Act, despite the accounting treatment

prescribed by Taiwan GAAP. We
acknowledge the existence of the
specific items that the government of
Taiwan points to as evidence, but we
disagree with the government of
Taiwan’s conclusion that these items
support the exclusion of the cash and
stock distributions from the
respondents’ COP and CV.

Comment 9: Research and Development
Expenses

Each of the four respondents argues
that the Department improperly
allocated semiconductor R&D expenses
to all semiconductor products in the
preliminary determination.

Alliance claims that such an
allocation is inappropriate because
companies without fabrication facilities,
such as Alliance, engage in R&D for
circuit design of new products, rather
than in the process R&D pursued by
companies that fabricate SRAM wafers.
Alliance refers to a letter from Professor
Bruce A. Wooley which states that, “[I]n
the case of circuit design techniques
there is virtually no cross-fertilization
among various classes of memories.”
See exhibit one of Alliance’s submission
dated September 15, 1997. Alliance
claims that the articles proffered by the
petitioner to support its claim that R&D
conducted in one area benefits other
areas mainly relate to process
technology which may benefit a variety
of products and to the incorporation of
separate designs on a single chip; they
do not address whether design
technology from one type of memory
product benefits the design of another.
Alliance argues that both its verified
R&D information and the fact that the
company separates product-specific
R&D for accounting purposes
demonstrate that the R&D conducted by
Alliance is product-specific design R&D,
which does not benefit all products.
Alliance argues that, if the Department
determines that cross-fertilization of
design R&D among memory products
does occur, it should still not aggregate
product-specific R&D for logic products
with product-specific R&D for memory
products.

In addition, argues Alliance, if the
Department allocates R&D expenses
over all SRAM products, it should
calculate the R&D expense factor using
the costs incurred during the POI, rather
than the company’s fiscal year. Alliance
claims that the Department’s intention
in the preliminary determination was to
““allocate the total amount of
semiconductor R&D for the POI over the
total cost of sales of semiconductor
products sold during the POI, using an
annual ratio.” Alliance argues that the
Department incorrectly calculated its

R&D ratio using data from its fiscal year,
rather than the expenses incurred
during the POI.

ISSI claims that the methodology
followed by the Department in previous
cases where it allocated all
semiconductor R&D expenses to all
semiconductor products does not apply
to ISSI because it is a non-integrated,
U.S.-owned and controlled, fabless
semiconductor producer. See e.g.,
Dynamic Random Access Memory
Semiconductors from Korea: Final
Results of Antidumping Duty
Administrative Review, 61 FR, 20216,
20217 (May 6, 1996). ISSI asserts that
the Department should accept its R&D
expense allocation methodology
because I1SSI performs largely design
R&D which, unlike process R&D, is
specific to a given product category and
has no application or benefit to other
product groups. ISSI notes that it
separated and allocated design R&D
expenses into the distinct, non-
overlapping product areas of volatile
memory (i.e., DRAMs and SRAMs), non-
volatile memory, and logic.

UMC argues that the Department
should allocate process and design R&D
only for memory products to SRAMs,
not total semiconductor R&D to all
semiconductors. UMC contends that,
while it may be appropriate to allocate
process R&D across all semiconductor
products in some instances, it is not
appropriate to use this methodology
with product-specific design R&D.
Moreover, UMC argues that the
Department’s practice is to use product-
specific costs and cites to the Court of
International Trade’s decision in Micron
Technology, Inc. v. U.S. 893 F. Supp.
21, 27 (CIT, 1995) (Micron Technology).
UMC argues that the CIT stated in
Micron Technology that R&D costs may
not be allocated on an aggregate basis
unless there is substantial evidence
demonstrating that the subject
merchandise benefits from R&D
expenditures earmarked for non-subject
merchandise. UMC states that, in this
case, there is no credible evidence on
the record demonstrating that the
subject merchandise benefits from non-
subject R&D (i.e., there are no specific
instances on the record of cross-
fertilization of R&D across product
lines). In addition, UMC claims that a
number of detailed statements on the
record by semiconductor experts
unanimously conclude that there is
virtually no benefit accruing to memory
products from R&D performed on non-
memory products.

Furthermore, argues UMC, the
Department should differentiate the
Taiwan SRAM industry from its Korean
counterpart, in that most Korean firms
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are highly integrated, while much of the
Taiwan industry consists of segmented
production. UMC argues that product
design R&D is far more likely to lead to
cross-fertilization among products when
it is performed by an integrated firm
rather than by a non-integrated firm.
Accordingly, UMC argues that a finding
of cross-fertilization of R&D in the
Korean industry may have little or no
application here. Moreover, UMC
maintains that in its accounting records
it segregates process R&D from product
design R&D which relates only to
specific types of integrated circuits.
UMC claims that there is no cross-
fertilization between its R&D for SRAM
product design and R&D for product
design for other types of integrated
circuit devices. UMC argues that, if the
Department determines that design R&D
costs for non-subject merchandise do, in
fact, cross-fertilize SRAM design R&D,
then a distinction must be drawn
between design R&D for memory and
design R&D for non-memory (i.e., logic)
products.

Winbond asserts that the
Department’s R&D allocation at the
preliminary determination significantly
overstated its COP. According to
Winbond, its other product lines have
an entirely different engineering focus
and are segregated from Winbond’s
SRAM R&D activities both
organizationally and in its accounting
system. Winbond asserts that it tracks in
its accounting records all R&D expenses
by category, such as product design or
process R&D, and further by product
type and project.

Winbond argues that the antidumping
law requires the use of product-specific
costs. Winbond argues further that, as a
legal matter, there is no evidence on the
record to overcome the verified fact that
cross-fertilization does not occur at
Winbond. Winbond contends that the
allocation of R&D on a company-wide
basis fails to account for the fluctuation
of logic R&D and the stability of SRAM
R&D. In addition, Winbond notes that
the focus of logic product R&D is the
end product’s specific function, whereas
SRAM Ré&D focuses on the reduction in
cell size, a completely different and
more discrete goal. Moreover, Winbond
asserts that it is unreasonable to include
Winbond’s logic product R&D costs in
the allocation factor since R&D spending
on logic products was vastly higher in
1996 than R&D spending for SRAMSs.

The petitioner agrees with the
Department’s treatment of R&D
expenses in its preliminary
determination. The petitioner argues
that contrary to ISSI’s and Alliance’s
assertions, the allocation methodology
used in Korean DRAMSs applies in this

case. The petitioner states that the
respondents fail to appreciate that in
Korean DRAMS, process R&D was
considered to be part of overhead and
that only product R&D of the type
incurred by ISSI and Alliance was at
issue. Furthermore, in Korean DRAMs,
the Department allocated all product
semiconductor R&D over all
semiconductor production.

The petitioner criticizes the letters
submitted on behalf of the respondents,
stating that each is entitled to no more
weight on the basis of their credentials
than are those submitted on behalf of
the petitioner or the Department. The
petitioner claims that information on
the record, such as the expert testimony
of Mr. Cloud of Micron and Dr. Murzy
Jhabvala of the National Aeronautics
and Space Administration (NASA), as
well as numerous magazine articles,
supports its claim that cross-fertilization
occurs among R&D projects conducted
for various semiconductor products.
The petitioner notes that I1SSI itself
allocated SRAM and DRAM Ré&D over
memory cost of sales, thereby implicitly
assuming cross-fertilization of SRAM
and DRAM R&D.

In addition, the petitioner maintains
that the Department’s methodology was
appropriate because R&D is supported
by revenues from the complete range of
products sold, not solely by the
revenues of a particular product on
which an R&D project is focused.
Accordingly, the petitioner argues, it is
most appropriate to allocate all
semiconductor R&D over the base that
sustains it (i.e., over all semiconductor
production). Moreover, the petitioner
argues that the respondents’
maintenance of product-specific
accounting categorization by project
does not prove that R&D conducted for
one type of semiconductor cannot

benefit the development of another type.

DOC Position

We agree with the petitioner. We find
that there is cross-fertilization of
scientific ideas between the R&D
activities of semiconductor products.
Processing advancements for one
semiconductor product can benefit
other types of semiconductor products
(including logic and memory).
Furthermore, design improvements,
although undertaken for a specific
product, can, and often do, become
incorporated into the design of other
semiconductors, whether they are logic
or memory devices. We find that it is
appropriate to allocate the cost of all
semiconductor R&D to all
semiconductor products, given that
scientific ideas developed in one
semiconductor area can be and have

been utilized in the development of
other semiconductor products.
Therefore, for purposes of the final
determination, we have calculated R&D
for SRAMSs using the ratio of total
semiconductor R&D to total
semiconductor cost of sales for the
annual period that most closely
corresponds to the POL.

Due to the forward-looking nature of
R&D activities, the Department cannot
identify every instance where SRAM
R&D may influence logic products or
where logic R&D may influence SRAM
products, but the Department’s own
expert has identified areas where R&D
from one type of semiconductor product
has influenced another semiconductor
product. Dr. Murzy Jhabvala, a
semiconductor device engineer at NASA
with twenty-four years of experience,
was invited by the Department to
express his views regarding cross-
fertilization of R&D efforts in the
semiconductor industry. He has stated
that *it is reasonable and realistic to
contend that R&D from one area (e.g.,
bipolar) applies and benefits R&D efforts
in another area (e.g., MOS memory).”
Dr. Jhabvala went on to state that—

SRAMs represent along with DRAMSs the
culmination of semiconductor research and
development. Both families of devices have
benefitted from the advances in
photolithographic techniques to print the
fine geometries (the state-of-the-art steppers)
required for the high density of

transistors. . . . Clearly, three distinct areas
of semiconductor technology are converging
to benefit the SRAM device performance.
There are other instances where previous
technology and the efforts expended to
develop that technology occurs in the SRAM
technology. Some examples of these are the
use of thin film transistors (TFTs) in SRAMs,
advanced metal interconnect systems,
anisotropic etching and filling techniques for
trenching and planarization (CMP) and
implant technology for retrograde wells.

See memo from Peter Scholl to the file
dated September 16, 1997, placing
letters from Dr. Jhabvala on the record.6
The Department has also identified
through published magazine articles
examples of cross-fertilization in the
semiconductor industry. See, e.g., “A
250—-MHz Skewed-Clock Pipelined Data

61n letters dated January 23 and 28, 1998, the
respondents expressed concern that the Department
might consider information from the Korean SRAM
record or a memorandum from Dr. Jhabvala placed
on the record on January 15, 1998, (i.e., after the
public hearing in this case) which the parties did
not have any opportunity to comment upon. We
agree that the parties have not had an opportunity
to comment upon this memorandum. Therefore, we
have not considered it or any information on the
Korean SRAMs record in our final determination.
We note that we have quoted from Dr. Jhabvala’s
pre-verification comments on the record in this
case.
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Buffer,” Institute of Electrical and
Electronics Engineers Journal of Solid
State Circuits, March 1996; and “A 1—-
Mb 2 Tr/b Nonvolatile CAM Based on
Flash Memory Technologies,” Institute
of Electrical and Electronics Engineers
Journal of Solid State Circuits,
November 1996. We also noted
numerous published articles in the
Institute of Electrical and Electronics
Engineers Journal of Solid State Circuits
which described how significant
advancements in the advanced
semiconductor integrated circuit
(ASIC)/logic product area have had
important ramifications for chip design
in the memory areas. The articles
described how multilayer metal design
development categorized as logic/ASIC
R&D will permit companies to build
chips that are smaller, faster and more
power-efficient. The articles concluded
that the research will be used in the
future to improve microprocessors,
memory and mixed-signal devices. As
an example, one article entitled “The
Challenges of Embedded DRAM in
ASICs: A Manufacturing Economics
Point of View,” Dataquest Interactive,
August 25, 1997, discussed the
technical challenges of embedding
memory into ASICs, which illustrated
the overlap in design and process
technology between logic and memory
circuits. This article noted on page two
that *‘[b]oth the fast SRAM and the
‘pseudo-DRAM’ structures are actually
subsets of the process flow for advanced
logic, so designing and constructing SLI
ASICs are a natural extension and do
not really add much to the per-wafer
cost of the process.” The articles were
attached as exhibits to the letter
submitted by the petitioner on October
15, 1997.

We reviewed the views of the
respondents’ expert on this subject and
found them to be of less probative value
than the cases cited above, as the
published articles refute Dr. Wooley’s
assertion that there is no cross-
fertilization among circuit design
techniques. In fact, Dr. Wooley, writing
on behalf of ISSI, agrees that there can
be cross-fertilization in the development
of process technologies among various
classes of memories. This assertion also
refutes the other respondents’ claims
that there is no cross-fertilization in the
development of process technologies.

Moreover, contrary to the
respondents’ assertion, the methodology
we are applying does calculate product-
specific costs. Where expenditures
benefit more than one product, it is the
Department’s practice to allocate those
costs to all the products which are
benefitted. Therefore, as semiconductor
R&D benefits all semiconductor

products, we have allocated
semiconductor R&D to all
semiconductor products.

We also disagree with the
respondents’ assertion that the
methodology employed by the
Department should be based on
respondents’ normal accounting
records. While we do not disagree that
each R&D project is accounted for
separately in each of the respondents’
respective books and records, we note
that the existence of separate accounting
records does not necessarily preclude
the phenomenon of cross-fertilization of
scientific ideas. Since accounting
records do not address the critical issue
of whether ideas from research in one
area benefit another area, we do not find
this argument persuasive.

We also found unpersuasive the
following arguments presented by
respondents: (1) That SRAMSs are a
mature product that cannot benefit from
R&D performed in other areas; (2) that
logic R&D is more complex than
memory R&D; (3) that logic R&D is
unique to an application; and (4) that
logic R&D involves high level
architecture and functionality which is
different from SRAM R&D (which
focuses on shrinking cell size,
increasing capacity and efficiency). The
record shows that the primary focus for
SRAM and DRAM R&D is reducing die
size and increasing speed, which will
benefit from the metal multilayer design
R&D being conducted in connection
with logic/ASIC products. Moreover, the
issue is not whether application-specific
design R&D for logic products can be
used for SRAMs, but rather whether
what is learned from logic/ASIC product
R&D can be used to improve SRAM
performance. We also disagree with
Winbond’s arguments that, since it has
more logic product lines than memory
product lines, more employees for logic
R&D than SRAM R&D and
proportionally more expenses for the
logic product line than the SRAM
product line, it follows that no logic
R&D should be assigned to SRAMs.
When applied to the cost of
manufacturing, the ratio of total
semiconductor R&D to the total
semiconductor cost of sales results in
proportional amounts of R&D for each
specific product. Our methodology
assigns R&D costs to products in
proportion to the amount sold during
the period. If 75 percent of the cost of
products sold were logic products then
logic products would receive 75 percent
of the R&D costs incurred during the
period. This in no way assigns SRAMs
an unreasonable portion of R&D costs.

Based on the foregoing, for purposes
of the final determination, we have

calculated R&D for SRAMSs using the
ratio of total semiconductor R&D to total
semiconductor cost of sales for the
annual period that most closely
corresponds to the POL.

Company-Specific Issues

A. Alliance

Comment 10: Time Period for Cost and
Price Comparisons

In the preliminary determination, the
Department compared prices and
conducted the sales below cost test
using quarterly data. Alliance argues
that for the final determination the
Department should compare prices and
conduct the sales below cost test using
annual data. Alliance gives three
reasons in support of its argument.

First, Alliance argues that there is no
regulatory requirement that the
Department compare prices and costs on
a quarterly basis and that it is clearly
envisioned that the Department will use
annual averages unless there is a strong
reason to do otherwise. Alliance argues
that, in this case, there is no such
reason. Moreover, Alliance argues,
while the Department has used
quarterly data in some previous
semiconductor cases, the Department
has recognized that it must apply the
most reasonable methodology for each
respondent based upon its price and
cost trends. Alliance cites to DRAMs
From Korea at 15476, where the
Department used monthly averages for
one respondent and POI averages for
another.

Second, Alliance argues that its
structure as a fabless company that
subcontracts various phases of SRAM
production makes the use of annual
costs appropriate. Alliance states that
integrated producers have large fixed
costs that tend to mute changes in total
costs from one quarter to another and
that they tend to have declining costs
over time due to the learning curve. By
contrast, argues Alliance, its costs of
production consist almost completely of
variable costs, which vary greatly from
quarter to quarter according to volume
and other factors. Moreover, Alliance
maintains that, because its costs consist
primarily of payments to subcontractors,
they do not steadily trend downward
over time.

Third, Alliance argues that the
Department has established that, where
cost or pricing factors vary erratically
from quarter to quarter, it is more
appropriate to use annual comparisons
to smooth out the aberrational results. In
support of this argument, Alliance cites
to a number of cases, including Color
Television Receivers From the Republic
of Korea; Final Results of Antidumping
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Duty Administrative Review, 55 FR
26225, 26228 (June 27, 1990), Final
Determination of Sales at Less Than
Fair Value; Color Picture Tubes From
Canada, 52 FR 44161, 44167 (Nov. 18,
1987), Final Determination of Sales at
Less Than Fair Value; Color Picture
Tubes From Japan, 52 FR 44171, 44182
(Nov. 18, 1987), and Final
Determination of Sales at Less Than
Fair Value; Sweaters Wholly or In Chief
Weight of Man-Made Fiber From
Taiwan, 55 FR 34585, 34598 (Aug. 23,
1990).

Moreover, Alliance also notes that the
Department often uses annual averages
in seasonal industries to avoid
magnifying the impact of costs that vary
from quarter to quarter. Alliance cites to
Grey Portland Cement and Clinker From
Mexico; Final Results of Antidumping
Duty Administrative Review, 58 FR
47253, 47255 (Sept. 8, 1993), and
Circular Welded Non-Alloy Steel Pipe
and Tube From Mexico; Final Results of
Antidumping Duty Administrative
Review, 62 FR 37014, 37020 (July 10,
1997), in support of this contention.

Accordingly, Alliance argues that,
given the extreme variability of its
prices and costs in different quarters, it
is more reasonable for the Department to
use annual, rather than quarterly,
figures for Alliance, regardless of
whether prices declined in general over
the POI.

Finally, Alliance notes that the
Department’s statement in its
preliminary determination that *‘all
parties agree” that there was “‘a
significant and consistent price decline
during the POI” is false. Alliance
contends that its position has always
been that its costs and prices during the
POI were marked by aberrational, short-
term price or cost fluctuations.

The petitioner argues that the
Department’s decision to use quarterly
rather than annual averages was both in
accordance with the regulations and
based on an established dynamic in the
semiconductor industry—that costs and
prices generally decline from quarter to
quarter. According to the petitioner, all
of the parties in this investigation
except Alliance have accepted this
principle. The petitioner contends that
the Department is not obligated to
deviate from a rational, well-established
industry benchmark simply on the basis
that a particular respondent prefers an
alternative approach that may lower its
margin. The petitioner notes that
declining market prices affect all of the
respondents (including Alliance) and
that, therefore, the Department’s
approach at the preliminary
determination was fair and reasonable.

With regard to Alliance’s argument
that, as a fabless company, its costs are
mostly variable, and hence vary more
than the costs of integrated producers,
which are mostly fixed, the petitioner
notes that ISSI, another fabless
company, did not share Alliance’s
views. The petitioner states that the
Department’s decision was based on an
established consensus regarding
declining market prices and that this
phenomenon affected the behavior of all
of the respondents (including Alliance),
as well as the petitioner. The petitioner
further states that basing the
Department’s decision on such a broad
phenomenon of market behavior is an
eminently fair and reasonable approach,
and that the Department acted well
within its discretion.

In addition, the petitioner notes that
none of the cases cited by Alliance to
demonstrate that the Department uses
annual comparisons when costs or
prices vary from quarter to quarter
involve the semiconductor industry,
which tends to exhibit discernible price
and cost declines. Rather, the petitioner
notes that many of the cases Alliance
cites involve industries impacted by
seasonal price or cost fluctuations,
patterns not present in the
semiconductor industry.

DOC Position

We disagree with Alliance. The
Department’s practice is to calculate
weighted-averages over a shorter period
of time when normal values, export
prices, or constructed export prices have
moved significantly over the POI. See,
e.g., EPROMs from Japan and DRAMs
from Korea; see also 19 CFR section
351.414(d)(3) of the Department’s new
regulations. In this case, demand for
SRAMs decreased dramatically during
the POI, causing worldwide SRAM
prices to decrease dramatically. As
SRAM producers, all respondents,
including Alliance, were directly
affected by this decrease in prices,
whether they were fabless or integrated
producers. Moreover, while Alliance
may not have agreed with the other
respondents that there was a significant
and consistent price decline during the
POI, Alliance concedes that there was a
“worldwide drop in demand and falling
prices that occurred in 1996’ for
SRAMs. See Alliance’s submission of
December 23, 1997, at page 47.

In addition, none of the cases cited by
Alliance involve instances in which
prices and cost were declining over the
POI. Rather, they focus on instances
where the Department used annual
averages to smooth out quarterly or
seasonal fluctuations in costs. Moreover,
none of those cases involved the

semiconductor industry, which, as the
Department has recognized through its
practice of using shorter averaging
periods, is subject to declining prices
and costs. Indeed, Alliance fails
adequately to distinguish the cases
relied on by the Department at the
preliminary determination (i.e.,
EPROMSs from Japan and DRAMs from
Korea) from the facts in this case.
Alliance does cite to DRAMs from Korea
to argue that the Department recognizes
that it must apply the methodology that
makes the most sense for each
respondent, based upon its price and
cost trends. However, in that case, the
Department determined that it was more
appropriate to use monthly weighted-
average prices for foreign market value
(i.e., normal value) for one respondent
since those averages were more
representative of its pricing than POI
averages. See DRAMs from Korea,
comment 29. Similarly, in this case,
given the significant decrease in the
price of SRAMs that occurred
throughout the POI, we have
determined that quarterly averages
result in a more accurate comparison of
pricing behavior during the POI than do
annual averages.

Accordingly, we made quarterly
weighted-average price and cost
comparisons for all respondents,
including Alliance, for the final
determination.

Comment 11: General Expenses and
Profit for Constructed Value

Alliance argues that the methodology
employed by the Department to
calculate Alliance’s CV value at the
preliminary determination was contrary
to the letter and intent of the statute.
Alliance notes that the statue provides
three alternatives for determining SG&A
and profit when a respondent’s own
data may not be used and argues that
the lack of a hierarchy implies that the
chosen methodology should produce
the most accurate and fair result
possible. Alliance claims that, because it
has cooperated fully in this
investigation, the Department’s selected
methodology should not be adverse in
nature.

Alliance argues that the Department’s
use of the weighted-average SG&A
expenses of the other three respondents
to calculate CV is unreasonable.
Alliance claims that the statute requires
the use of actual SG&A expense data,
that such data is available for Alliance,
and that this data was verified by the
Department.

Alliance argues that the fact that all of
its home market sales were found to be
below cost does not suggest that its
SG&A expenses would have been higher
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had these sales been above cost.
Alliance argues that its cost data was
considered acceptable for purposes of
the below-cost test and should also be
accepted for purposes of calculating CV.
Alliance claims that the costs incurred
by UMC and Winbond are very different
from its own SG&A expenses because
they perform more steps in the SRAM
production process, including wafer
fabrication, and have a larger corporate
bureaucracy to manage those facilities.
Additionally, Alliance argues that its
R&D activities are for product
development alone, while UMC and
Winbond have both product and process
R&D activities. Alliance argues that the
process R&D costs reported by other
respondents are part of their cost of
manufacturing and that these costs
would already be included in the price
paid by Alliance for wafers, since it
does not have its own wafer fabrication
facilities. Alliance argues that, if the
Department calculates Alliance’s R&D
expenses using cost data from the other
Taiwan respondents, it should also
exclude that portion of R&D expenses
incurred on behalf of wafer fabrication
process developments since Alliance’s
costs would not include such activities.

Alliance also claims that the
Department’s use of the weighted-
average profit rate of the other three
respondents to calculate CV is likewise
unreasonable. According to Alliance,
the rationale behind basing profit on the
data of other respondents appears to be
that the other respondents are similarly
situated and that their profits reflect
those which Alliance would earn in the
home market if its sales were made in
the ordinary course of trade. However,
Alliance claims that neither the results
of its relatively few sales to its
developing Taiwan export market, nor
the profits of Taiwan producers
operating in their own home market, are
indicative of Alliance’s normal profit
experience. Moreover, Alliance claims
that the profit rate assigned by the
Department includes the profits of two
companies, UMC and Winbond, which
have entirely different cost structures.
Alliance argues that the foundry
operations of UMC and Winbond
involve high fixed costs, whereas
Alliance’s costs are largely variable.
Alliance maintains that basing its profit
rate on the experience of UMC and
Winbond, both of which fabricate their
own SRAM wafers, has the effect of
double-counting profit; UMC and
Winbond earn a higher profit because
their costs do not include the profit
markup that Alliance, a fabless
producer, must pay for fabricated
wafers. Finally, Alliance argues that its

costs are based on accounting under
U.S. GAAP, while UMC and Winbond
follow Taiwan GAAP. Accordingly,
Alliance claims that the only reasonable
method for determining CV profit is to
use the profit of either its own SRAM
product line or the overall company, for
the fiscal year ending March 30, 1996.
Alliance argues that both of these
approaches would be consistent with
the Department’s methodology,
contemporaneous to the POI, and
reasonably specific to subject
merchandise.

The petitioner argues that the
Department is not required to justify the
methodology selected for determining
Alliance’s SG&A expenses and profit as
the most reasonable alternative. The
petitioner claims that the statute clearly
indicates a preference for the
Department to base SG&A expenses and
profit, if possible, on amounts normally
incurred or realized on above-cost home
market sales. Moreover, the petitioner
maintains that the statute intends for CV
profit to correspond to normal rates of
profit for the respondent or industry in
the comparison foreign market and that
Alliance’s suggested methodology fails
to meet this requirement. Specifically,
the petitioner notes that Alliance’s
overall company profits result from
sales to all markets, with the United
States representing Alliance’s dominant
market.

According to the petitioner, there is
no evidence that the differences in
corporate strategy identified by Alliance
render the other companies’ profit rates
unrepresentative of Taiwan SRAM
producers in the context of this case.
Moreover, the petitioner claims that
Alliance has not suggested any means to
establish that a profit rate that includes
the integrated producers’ profits
somehow ‘‘double-counts’ profits.
Consequently, the petitioner argues that
it is proper to include all types of SRAM
producers in the calculation of the
weighted-average profit rate. Finally, the
petitioner notes that Alliance’s 1996
fiscal year data only overlaps with three
months of the POI and, thus, is only
marginally contemporaneous.

The petitioner argues that Alliance’s
arguments regarding the methodology to
be used for SG&A expenses depend on
the assertion that Alliance would have
incurred the same level of expenses on
its home market sales irrespective of
whether those sales were made at prices
above or below COP. The petitioner
contends that such an argument flies in
the face of the statutory scheme, which
directs the Department to use SG&A
expenses for sales made in the ordinary
course of trade. Moreover, the petitioner
claims that Alliance’s argument is

flawed because it allocates its reported
home market indirect selling expenses
among semiconductor products on the
basis of sales revenue. The petitioner
notes that, if Alliance’s home market
sales had been made at significantly
higher prices, then the allocated selling
expenses would have been
proportionately increased.

DOC Position

We disagree with Alliance, in part.
Pursuant to section 773(e)(2)(A) of the
Act, the Department will calculate
SG&A expenses and profit based on the
actual amounts incurred and realized by
the company in connection with the
production and sale of the foreign like
product, in the ordinary course of trade,
for consumption in the home market.
Where a respondent’s own SG&A
expense and profit data are not
available, section 773(e)(2)(B) of the Act
provides the Department with three
alternatives for calculating CV. In the
instant case, Alliance’s own SG&A
expense and profit data may not be used
because all of its home market sales
failed the cost test, and hence, pursuant
to section 771(15) of the Act, are not
sales in the ordinary course of trade.

For purposes of the preliminary
determination, we calculated Alliance’s
CV using the alternative methodology
described in section 773(e)(2)(B)(ii) of
the Act. This approach involved basing
SG&A expenses and profit on the
weighted-average data of the other three
respondents. Because R&D expenses are
included in general expenses, we also
based R&D expenses on the same
methodology used to determine SG&A
expenses.

For our final determination, we have
considered several alternatives which
are available for calculating Alliance’s
CV under section 773(e)(2)(B) of the Act,
including the methodology used for the
preliminary determination and the
alternatives proposed by Alliance. The
SAA at 840 (170) indicates that the Act
does not establish a hierarchy or
preference among the alternatives under
section 773(e)(2)(B) of the Act and that
the selection of an alternative will be
made on a case-by-case basis. The
methodology which we used for the
preliminary determination is one of the
three alternatives provided for in the
Act and provides a reasonable basis on
which to base SG&A expenses and profit
for Alliance’s CV.

As discussed below, Alliance’s
proposed alternatives have significant
flaws that make them less desirable
choices for use as Alliance’s SG&A
expenses and profit. The method we
used in the preliminary determination
provides a reasonable methodology on
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which to base Alliance’s SG&A
expenses and profit. Accordingly, we
have used this approach for calculating
Alliance’s CV for the final
determination because it reflects the
experience of the other Taiwanese
SRAM producers. Although we
recognize that there may be differences
in organizational structure and strategy
among the respondents, the differences
identified by Alliance do not preclude
us from choosing one of the alternatives
provided for in the Act.

We believe that the methodologies
offered by Alliance for calculating profit
have significant flaws. First, with
respect to Alliance’s suggestion that the
Department use Alliance’s own SRAM
product line data for the fiscal year
ended March 31, 1996, we verified cost
and price information for the three
months of this period, January through
March 1996, that fell within the POl and
found significant quantities of below-
cost sales. Based on these findings, we
have no reason to believe that the
amounts reported by Alliance as SRAM
profits for the March 31, 1996, fiscal
year would provide a reasonable
measure of profit due to the fact that the
figure includes a number of sales known
to be outside the ordinary course of
trade, as well as significant potential for
other such sales during the first nine
months of the fiscal year. Moreover,
data is available for the profit
calculation that is more
contemporaneous than the respondent’s
proposed period. Second, with respect
to Alliance’s suggestion that we base
profit on its overall operations for the
fiscal year ended March 31, 1996, this
data includes sales to markets other
than the home market. In addition, this
data includes sales of products which
are outside the general category of
SRAMs. Again, we have data that is
more contemporaneous than the data
offered under this proposal.

We disagree with Alliance’s assertion
that the Department should use its
SG&A expenses for the calculation of
CV. The Act directs the Department to
use an alternative methodology for these
expenses when a respondent’s actual
data are not available. As stated above,
Alliance did not make any home market
SRAM sales in the ordinary course of
trade and therefore its actual data may
not be used.

With respect to Alliance’s argument
regarding our treatment of process R&D
expenses, we believe that including
these expenses in the weighted-average
SG&A rate calculated for our final
determination would double count the
actual amount of the expense. Process
R&D costs would normally be accounted
for as part of the cost of the wafer which

Alliance purchases from its supplier.
Thus, for our final determination, we
have excluded process R&D expenses
from Alliance’s SG&A expenses.

B. ISSI

Comment 12: Commission Expenses

According to the petitioner, the
Department discovered at verification
that ISSI failed to report commission
expenses on sales to its U.S. distributor
customers. The petitioner maintains that
the Department should base the amount
of the commissions for these customers
on facts available because the
information presented at verification
was not a minor correction. As facts
available, the petitioner argues that the
Department should use the highest
commission rate paid on sales to any
other customer.

ISSI contends that its failure to report
distributor commissions was a
ministerial error of small magnitude.
Specifically, ISSI asserts that these
commissions: 1) represent only a
fraction of the total commissions paid;
2) are recorded in a different manner in
its accounting system; and 3) were
thoroughly verified by the Department.
Moreover, ISSI argues that it is a
cooperative respondent that has done
nothing in this investigation that would
justify adverse inferences. As such, ISSI
contends that the Department should
use the commission expense data on the
record for purposes of the final
determination.

DOC Position

We agree with ISSI. We find that
ISSI’s failure to report commissions on
sales to distributor customers was the
result of an inadvertent error which was
minor in nature. Because it is the
Department’s practice to accept such
minor corrections arising from
verification, we have used ISSI’s
verified commission rate for purposes of
the final determination. See, e.g., Rebar
from Turkey and Notice of Final
Determination of Sales at Less Than
Fair Value: Bicycles From the People’s
Republic of China, 61 FR 19026, 19044
(April 30, 1996) (Bicycles from the PRC).
Comment 13: Date of Payment

The Department noted at verification
that ISSI had not received full or partial
payment for a small number of U.S.
sales. According to ISSI, the Department
should assign these sales the average
payment period for ISSI’s other U.S.
sales, rather than using the date of the
final determination. Alternatively, ISSI
asserts that the Department should
calculate a weighted-average payment
date for each sale where partial payment
was received, using both the date of the

partial payment and the date of
verification. ISSI argues that to use the
date of the final determination would be
inappropriate because to do so would be
to make the adverse assumption that its
outstanding receivables have not been
collected.

The petitioner asserts that the
Department’s standard practice in
situations involving unpaid sales is to
calculate the credit period using the
date of the final determination as a
proxy for the actual date of payment.
See Final Determination of Sales at Less
Than Fair Value: Stainless Steel Wire
Rods From France, 58 FR 68865 (Dec.
29, 1993). According to the petitioner,
the Department should follow its
standard practice in this case because
ISSI has provided no compelling reason
to depart from it. Specifically, the
petitioner notes that ISSI has provided
no reason to assume that the payments
in question will be received prior to the
final determination. Indeed, the
petitioner maintains, it is equally likely
that payment will be received after this
date. Moreover, the petitioner asserts
that, given the long time since the end
of the POI, it is unclear that using the
date of the final determination
represents an adverse inference.

Regarding ISSI’s suggestion that the
Department use an average payment
period, the petitioner asserts that this
method would be no more accurate. The
petitioner notes that the sales in
question have unusually long payment
periods which would be excluded
entirely from the calculation of the
average.

DOC Position

The Department’s recent practice
regarding this issue has been to use the
last day of verification as the date of
payment for all unpaid sales. See Brass
Sheet and Strip from Sweden; Final
Results of Antidumping Administrative
Review 60 FR 3617, 3620 (Jan. 18, 1995).
Accordingly, we have used the last day
of ISSI's U.S. verification as the date of
payment for all unpaid transactions or
portions thereof.

Comment 14: Non-operating expenses

The petitioner argues that the
Department should include non-
operating expenses incurred by ISSI-
Taiwan in the calculation of ISSI’'s G&A
expense. The petitioner argues that
failure to include these expenses in
ISSI’s total G&A expenses conflicts with
the Department’s established practice
concerning the classification of such
expenses and results in a distortion of
the reported cost of production for ISSI.

ISSI does not dispute that the
Department should capture the loss on
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disposal of property, plant and
equipment and physical inventory loss,
but argues that the cost should be
included as part of financial expense.
ISSI stated that the expenses were
classified with other non-operating
expenses in its audited records.
Therefore, ISSI contends that the
Department should follow its normal
practice of adhering to a firm’s
recording of costs in its financial
statements, in accordance with the
GAAP of its home country, when such
principles are not distortive.

DOC Position

We agree with the petitioner that
these expenses should be included in
the calculation of ISSI’s total G&A
expenses. We disagree with the
respondent that these expenses should
be classified as financial expenses
because disposal of property, plant, and
equipment and physical inventory
losses relate to the general activities of
the company and not to financing
activities. See Notice of Final
Determination of Sales at Less Than
Fair Value: Small Diameter Circular
Seamless Carbon and Alloy Steel,
Standard Line and Pressure Pipe From
Italy, 60 FR 31981, 31989 (June 19,
1995). Inclusion of these expenses in
financing expense would not reasonably
reflect the costs associated with the
production of the merchandise.
Accordingly, we have adjusted the G&A
expense ratio to include these items.

Comment 15: Double-Counting of
Marine Insurance Expenses

According to ISSI, the Department
discovered during verification that ISSI
reported marine insurance expenses
both as part of G&A and as a separate
movement expense in its U.S. sales
listing. I1SSI asserts that the Department
should reduce G&A by the amount of
these expenses in order to avoid double-
counting.

The petitioner disagrees, stating that
the burden is on the respondent to
submit accurate information. According
to the petitioner, the discovery of this
error at verification indicates that ISSI’s
response may contain additional errors
which were not discovered due to the
limited time available at verification.
Consequently, the petitioner asserts that
the Department should make no
adjustment to G&A for purposes of the
final determination because it is unable
to adjust for the undetected inaccuracies
in ISSI’s response.

DOC Position

The Department conducted thorough
verifications of ISSI’s sales and cost
data. Based on these verifications, we

have deemed the respondent’s data to be
reliable for use in the final
determination. We do not believe that
these data contain material inaccuracies,
as the petitioner suggests.

Because it is the Department’s
practice to correct minor errors found
during the course of verification (see,
e.g., Rebar From Turkey and Bicycles
From the PRC), we have made the
appropriate correction to ISSI's G&A
expenses for purposes of the final
determination.

Comment 16: Offset to R&D Expenses

ISSI argues that the Department
should include an offset for R&D
revenue in its calculation of ISSI’s R&D
expense.

DOC Position

We agree with ISSI that the R&D
revenue should be included as an offset
in the R&D expense ratio calculation,
because the corresponding costs are
included in ISSI's R&D expense.
Consequently, we have granted this
offset for purposes of the final
determination.

C.uMC

Comment 17: Calculation of the CV
Profit Rate

UMC argues that the Department
erred in its choice of methodology for
the computation of profit in calculating
CV. UMC explains that the Department
computed UMC’s CV profit by first
calculating a profit percentage for each
home market transaction in the ordinary
course of trade, then weight-averaging
the percentages by quantity to
determine the overall CV profit rate.
UMC argues that this methodology was
a departure from the Department’s
normal practice of calculating a CV
profit rate based on the total revenue
and total cost of home market sales
transacted in the ordinary course of
trade. In support of its position, UMC
cites to Certain Stainless Steel Wire
Rods from France: Final Results of
Antidumping Duty Administrative
Review, 62 Fed. Reg. 7206, 7209-7210
(Feb. 18, 1997) (SSWR from France) and
Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products from the United
Kingdom: Final Results of Antidumping
Duty Administrative Review, 61 Fed.
Reg. 56514, 56514 (Nov. 1, 1996) (Lead
and Bismuth from the U.K.). UMC
contends that in Lead and Bismuth from
the U.K. the Department recognized that
weight-averaging individual profit
percentages by quantity introduces
serious distortions into the calculation
of CV profit.

The petitioner argues that the
methodology used at the preliminary

determination does not produce a
serious distortion of the CV profit in this
case. The petitioner contends that use of
this methodology is appropriate,
because a small number of expensive-to-
produce, low profit sales of higher-
density SRAMs will not artificially pull
down the overall profit rate that applies
to the large majority of sales. Thus, the
petitioner argues that this methodology
more realistically calculates a per-unit
profit rate that is applied to all CV sales
comparisons.

DOC Position

We agree with UMC. It is the
Department’s normal practice to divide
total home market profits by total home
market costs when calculating the profit
ratio. As noted in SSWR from France
and Lead and Bismuth from the U.K.,
the methodology employed by the
Department in the preliminary
determination has the effect of
distorting the respondent’s CV profit
rate. Accordingly, for the final
determination, we calculated profit
based on total home market profits and
total home market costs for sales made
in the ordinary course of trade.

Moreover, because CV profit was
calculated in the same fashion for ISSI
at the preliminary determination, we
have also made the corresponding
change to ISSI’s calculations.

Comment 18: Substantial Quantities
Test

UMC argues that the Department
made an error in performing the
substantial quantities portion of the
sales below cost test. UMC maintains
that, in a case where quarterly costs are
used, sales can only be disregarded if:
(1) the sale price is below the quarterly
average cost; (2) the sale price is below
the annual average cost; and (3) the
quantity of such sales meets the
substantial quantities threshold of 20
percent on a product-specific basis.
UMC alleges that the Department failed
to correctly apply the third part of this
test. Specifically, UMC states that the
Department conducted the substantial
guantities test only on an annual
average cost basis when in fact it should
have conducted the test on an annual
average cost and quarterly average cost
basis.

According to the petitioner, UMC’s
assertion that the Department is
required, under section 773(b)(1) of the
Act, to examine the volume of sales
against the 20 percent threshold on the
basis of the volume of sales made in
each quarter is without merit. The
petitioner states that section
773(b)(2)(C)(i) of the Act provides that
the substantial quantities test is satisfied
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if the volume of such sales represents 20
percent or more of the volume of sales
under consideration for the
determination of normal value. The
petitioner notes that section 773(b)(2)(B)
of the Act provides that the term
“extended period of time” means a
period that is normally one year, but not
less than six months. Thus, argues the
petitioner, the Department correctly
determined that a given product was
below cost in substantial quantities if
the volume of below cost sales was at
least 20 percent of the volume during
the twelve-month POI.

DOC Position

We agree with the petitioner. Section
773(b) of the Act states that the
Department will disregard sales made at
less than the cost of production if such
sales were made within an extended
period of time in substantial quantities
(see section 773(b)(1)(A)). The Act
defines “‘extended period of time”’ as
normally one year but not less than six
months (see section 773(b)(2)(B) of the
Act). Because the Act states that “‘an
extended period of time”’ can not be less
than six months, we cannot follow
UMC’s recommendation and perform
the substantial quantities test on a
quarterly basis.

Accordingly, we have made no
changes to the substantial quantities test
for purposes of the final determination.
Comment 19: Startup Adjustment

UMC claims that the Department
should continue the approach taken in
its preliminary determination in
accepting its claimed startup
adjustment, because it has met the
threshold criteria. According to UMC,
the technical factors limiting production
at its affiliate’s new facility included
process qualification to qualify both
new equipment technology and new
process technology. Additionally, UMC
notes that the startup period involved
the qualification of individual products
and the fine tuning of new equipment
to allow it to work efficiently with the
existing equipment.

UMC claims that a company will not
meet its practicable level of operations
until the fab has achieved the level of
“‘cleanness” to operate properly (which
requires a certain amount of time) and
it also has achieved a critical mass of
product qualifications. UMC argues that
the initial product qualification phase,
which involves test runs and
evaluations to build a stable of products
that the new fab is qualified to produce,
is a significant technical factor which
impedes production during the startup
phase.

Although UMC'’s claimed startup
adjustment reflects a startup period that

does not include the entire year, UMC
argues that the new fab was actually in
a startup phase at least through the end
of 1996. UMC bases its claim on the
quantity of wafer starts and wafers out
in relation to the quantity of wafers
processed in May 1997 and at the time
of the cost verification. UMC notes that
low product yields are one of a number
of factors that the Department can
consider as evidence of the extent to
which technical factors affect
production levels. UMC also argues that,
although the same number of
production processes were available for
sale to customers in December 1996 as
were in place in June of that year, the
number available at September 1997
demonstrates that the company was still
in startup mode at the end of 1996 and
that the startup adjustment claimed is
conservative.

The petitioner asserts that UMC’s
request for a startup adjustment should
be denied since UMC failed to
demonstrate that its production levels
were limited by technical factors. The
petitioner acknowledges that the
product qualification process
contributed to UMC'’s low production
levels, but claims that the qualification
process does not represent a ‘‘technical
difficulty.” The petitioner argues that
the statute directs the Department to
‘““‘consider factors unrelated to startup
operations that might affect the volume
of production processed, such as
demand, seasonality, or business
cycles” in determining whether
commercial production levels have been
achieved. See section 773(f)(1)(C)(ii) of
the Act. The petitioner claims that
customer demand was the only factor
that may have limited production
volumes and points out that demand is
not a technical factor. The petitioner
notes that the SAA at 836 (166) states
that “‘to determine when a company
reaches commercial production levels,
Commerce will consider first the actual
production experience of the
merchandise in question. Production
levels will be measured based on units
processed.” The petitioner claims that
yields improve continually throughout a
product’s life cycle beyond the point at
which commercial production can be
said to have begun and thus yields are
irrelevant to the startup analysis.
Finally, the petitioner argues that, even
if technical factors did limit production
to some extent, commercial production
at the new facility began sooner than
claimed by UMC.

DOC Position

We have accepted UMC'’s claimed
startup adjustment. UMC produced
subject merchandise during the POI

using SRAM wafers obtained from its
affiliate’s new facility and provided the
Department with a number of technical
factors that limited the new facility’s
production levels, including the
development of process parameters,
cleaning of the fabrication facility, and
installation, adjustment, calibration, and
testing of new equipment. These
technical factors appear to have
restricted production of SRAM wafers
through the startup period, after which
time the new facility achieved
commercial production levels that are
characteristic of the producer. Although
UMC claims that product qualification
represents another technical factor that
limited production levels during the
startup period, we agree with the
petitioner that this process is a normal
part of operations that is often
performed for new products the
company plans to produce. Moreover, it
does not appear that product
qualification, which involved UMC’s
producing small quantities of products
for customer approval while bringing
the new facility up to normal levels of
production, represents a technical
difficulty that resulted in the
underutilization of the facility.

While we agree with UMC that
production yields may indicate the
existence of technical factors that
limited production output, the SAA at
836 (166) directs us to examine the units
processed in determining the claimed
startup period. Accordingly, our
determination of the startup period was
based, in large part, on a review of the
wafer starts at the new facility during
the POI, which represents the best
measure of the facility’s ability to
produce at commercial production
levels. We concluded that the number of
wafer starts during the startup period
did not meet commercial production
levels that are characteristic of the
producer. Consequently, we determined
that the claimed startup period did, in
fact, end when commercial production
reached a level that was characteristic of
UMC'’s non-startup experience.

While the petitioner argues that an
absence of customer demand may have
contributed to the low production levels
during the claimed startup period,
evidence on the record suggests that the
demand for the type of SRAM wafers
produced at the new facility was as high
during the claimed startup period as it
was during the remainder of the POI.
Moreover, even if demand had been
greater during the claimed startup
period, there is no evidence that UMC
could have more quickly achieved
production levels at the new facility that
are characteristic of the producer,
merchandise, or industry.
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Comment 20: Calculation of Credit
Expense

UMC argues that the Department
incorrectly computed UMC’s imputed
credit expense adjustment using a 365
day year. In its response, UMC reported
its imputed credit expense based on a
360 day year. UMC alleges that the
Department’s computation of UMC’s
imputed credit expense based on a 365
day year was inconsistent with section
773(f)(1)(A) of the Act and the
Department’s longstanding practice as
outlined in the Import Administration
Antidumping Manual ((1994) Chapter 8,
p- 36).

DOC Position

We disagree with UMC. Section
773(f)(1)(A) of the Act directs the
Department to calculate costs based on
the records of the exporter or producer
of the merchandise. The expense in
guestion, however, is an imputed
expense which is not kept by UMC in
its records. Thus, we note that UMC
does not record imputed credit expense
in its accounting system based on a 360
day year. The Department is not
required to compute this expense based
on 360 days, instead of the standard
365, merely because UMC chose to
report it in that manner in its
submissions.

In addition, we note that UMC itself
was inconsistent in its credit
calculations, in that it calculated its
accounts receivable turnover rate using
a 365 day year. Accordingly, for the
final determination, we have continued
to calculate UMC'’s imputed credit
expense using a 365 day year.
Comment 21: Ministerial Errors
Acknowledged by the Department

UMC notes that in its memorandum of
October 20, 1997, the Department
acknowledged that it made several
ministerial errors in the calculations
performed at the preliminary
determination for UMC. UMC requests
that the Department correct these
ministerial errors in its final
determination.

DOC Position

We agree. We have made the
appropriate corrections for purposes of
the final determination.

D. Winbond

Comment 22: Treatment of Winbond’s
EP sales

Winbond argues that its EP
transactions were outside the ordinary
course of trade and should be
disregarded for purposes of the final
determination. Winbond cites to Final
Determination of Sales at Less Than

Fair Value: Coated Groundwood Paper
from France, 56 FR 56380 (Nov. 4, 1991)
(Coated Groundwood Paper) and
Colombian Roses at 7004 as instances
where the Department disregarded U.S.
sales when the volume of such sales was
insignificant or when the sales were
atypical and not part of the respondent’s
ordinary business practice. Including
such sales, according to Winbond, has
the potential to undermine the fairness
of the dumping comparisons.

According to the petitioner, the term
“outside the ordinary course of trade”
applies only to home market sales, and,
nonetheless, Winbond has not
demonstrated that its EP sales are
outside the ordinary course of trade.
The petitioner asserts that, although it is
true that the Department may disregard
certain U.S. sales if the volume of such
sales is insignificant, Winbond has not
demonstrated that these particular sales
were low volume sales. Furthermore,
the petitioner maintains that Winbond
has not established, as required in
Colombian Roses, that the inclusion of
these sales would undermine the
fairness of the comparison. The
petitioner states that the Department
should use its discretionary authority
and retain Winbond’s EP sales.

DOC Position

We agree with the petitioner.
Although the ordinary course of trade
provision does not apply to U.S.
transactions, the Department does have
the discretion to exclude U.S. sales from
its analysis. See, e.g., Coated
Groundwood Paper and Colombian
Roses. However, there is no requirement
in either the Act or the regulations that
we do so merely because there are small
guantities of a particular type of sale. In
this case, Winbond has no provided
compelling reason to disregard its EP
sales. Accordingly, we have used them
for purposes of the final determination.

Comment 23: Reliance on Winbond’s
Cost Data

According to the petitioner, the cost
verification report raises substantial
questions regarding the overall
reliability of Winbond’s cost response.
Specifically, the petitioner argues that:
(1) Winbond failed to provide the
reconciliation between its reported total
cost of manufacturing and the costs in
its cost accounting system, as requested
in the cost verification outline; and (2)
Winbond first revealed at the cost
verification that, contrary to the explicit
guestionnaire instructions, not only had
it reported sales quantities rather than
production quantities, but it also was
unable to provide the requested
production quantity data at verification.

The petitioner argues that, due to these
limitations, the Department should
consider using partial facts available in
calculating Winbond’s COP and CV.

Winbond argues that it was
cooperative and that the Department
successfully verified the overall
reliability of its submitted sales and cost
data, including the requested
reconciliations. Winbond argues that it
successfully reconciled its total reported
COM to its total costs in its accounting
system and that the importance of
certain reconciling amounts has been
over-emphasized. Winbond maintains
that it was entirely appropriate to report
sales quantities rather than production
quantities, because, if it had used the
finished goods input quantity, it would
have overstated production volumes
and distorted costs.

DOC Position

We agree with the petitioner, in part.
We agree that the unsubstantiated
reconciling item found at verification
should be included in the cost for that
quarter and we have done so. Not only
did we request in the verification
agenda that Winbond reconcile the total
costs in its cost accounting system to
total COM reported on its cost tapes, but
we also requested numerous times
during the verification process that
Winbond reconcile its costs. We
compared the submitted costs to the
costs recorded in Winbond’s normal
books and records and found the
difference noted above. Although
Winbond attempted to explain this
difference, it was unable to provide
requested documentation (e.g., invoices)
to support its assertion.

However, we disagree with the
petitioner that the sales quantities
reported in the COP and CV data
warrant an adjustment to Winbond’s
reported per-unit COPs and CVs.
Because the variances Winbond applied
to its standard costs were correctly
calculated using production quantities,
Winbond'’s per-unit COPs and CVs were
not affected by the incorrect quantities.
Consequently, we have not adjusted
COP or CV to account for the quantity
difference. For further discussion, see
the memorandum to Louis Apple from
the Team, dated February 13, 1998.
Comment 24: Winbond'’s Difmer
Adjustment

Winbond argues that the Department
should accept its submitted difmer data
without adjustment, because these
difmer data were appropriate and
classified in accordance with its cost
accounting system. Winbond argues
that, contrary to statements in the
Department’s cost verification report, it
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could only report its fixed costs based
on uniform budgeted ratios and that
such ratios were the most valid and
manageable approach for segregating
cost elements. Winbond argues that its
methodology separates the cost
elements and does not significantly alter
the amount of the difmer adjustment.
Moreover, Winbond states that the vast
majority of its U.S. sales had identical
matches in the home market, making the
distinction between variable and fixed
costs less important than in cases
involving more comparisons with
similar merchandise.

DOC Position

We disagree. Although Winbond’s
accounting system classifies all costs
other than direct materials and labor as
fixed costs, at verification we were able
to calculate the depreciation expense for
specific products from Winbond’s
standard cost sheets. A comparison of
the depreciation expense calculated at
verification to those reported by
Winbond shows that the reported
depreciation amounts, and therefore the
difmer data, were not accurate.

Because the reported difmer data
cannot be relied upon, we have based
the margin for all U.S. sales without an
identical home market match on adverse
facts available. As adverse facts
available, we have selected the highest
non-aberrant margin from the price-to-
price or price-to-CV comparisons which
were performed for Winbond. In
selecting this margin, we sought a
margin that is sufficiently adverse so as
to effectuate the statutory purposes of
the adverse facts available rule to
induce respondents to provide the
Department with complete and accurate
information in a timely manner. We also
sought a margin that is indicative of
Winbond'’s customary selling practices
and is rationally related to the
transactions to which the adverse facts
available are being applied. To that end,
we selected a margin for sales of a
product that involved a substantial
commercial quantity and fell within the
mainstream of Winbond'’s transactions
based on quantity. Finally, we found
nothing on the record to indicate that
the sales of the product we selected
were not transacted in a normal manner.

Comment 25: Use of Annual Profit for
CcVv

Winbond claims that the Department
should have used quarterly, rather than
annual, profit in calculating CV.
Winbond asserts that using annual
profit creates the same distortions that
the Department tried to avoid by using
quarterly price and cost comparisons.
Winbond cites to page 843 of the SAA

which indicates that, when CV is used
for normal value and “‘costs are rapidly
changing, it may be appropriate to use
shorter periods, such as quarters or
months, which may allow a more
appropriate association of costs with
sales prices.” Winbond claims that the
Department’s use of annual profit in
conjunction with quarterly cost and
sales data overstates profit significantly
in the down-market periods.

The petitioner argues that an annual
profit rate is appropriate because it
reflects not only the quarterly cost of
manufacture but also those annual,
often non-recurring costs such as G&A,
interest and selling expenses, which
must be calculated on an annual basis
to ensure that all such costs are
captured in the COP. The petitioner
notes that neither the statute nor the
SAA specifies the period over which
profit should be calculated.

Moreover, the petitioner asserts that
the use of quarterly averages to capture
the lower profits in quarters where more
sales are made below cost, as suggested
by Winbond, could lead to the use of a
zero profit rate if all of the respondent’s
sales in a given quarter were below cost.
This approach, according to the
petitioner, is contrary to the clear
statutory intent that the Department
include a positive profit figure for CV.

DOC Position

We agree with the petitioner. The
Department applies the average profit
rate for the POI or period of review
(POR) even when the cost calculation
period is less than a year. See, e.g.,
1994-1995 DRAMSs Review, Certain
Fresh Cut Flowers From Colombia; Final
Results and Partial Rescission of
Antidumping Duty Administrative
Review, 62 FR 53287, 53295 (Oct. 14,
1997) and Silicon Metal from Brazil,;
Final Results of Antidumping Duty
Administration Review, 61 FR 46763,
46774 (Sept. 5, 1996).

We disagree with Winbond that the
use of annual profit distorts the
analysis. First, a difference between the
quarterly profits and the annual average
profit does not automatically mean that
a distortion exists. In fact, there is no
evidence on the record that indicates
such a distortion. Second, profit
remains a function of the relationship
between price and cost, regardless of
whether there is a downward trend of
prices or a stable period of prices and
costs. The parties commented on
matching sales on a quarterly basis (see
the “Time Period for Cost and Price
Comparisons” section of this notice,
above). In their comments, the parties
indicated that both prices and costs
generally decreased during the POI. The

profit figures used by the Department
measure the weighted-average amount
by which prices exceeded costs. Third,
the use of annual profit mitigates
fluctuations in profits and, therefore,
represents a truer picture of profit.

Furthermore, we disagree that the
SAA at page 843 (173) provides any
guidance. The SAA indicates that
“shorter periods may allow for a more
appropriate association of costs with
sales prices,” but is silent as to the
profit to be added to those costs.

Comment 26: Unrecoverable Fire Loss
Expenses

Winbond argues that the Department
distorted its G&A expenses by including
expenses associated with a fire at an
incomplete facility which is now being
reconstructed to produce DRAMs.
Winbond argues that it recorded the
unrecovered portion of the fire loss as
a non-operating expense; that the
facility was not operational; and that,
therefore, the costs associated with the
fire are not relevant to the COP and CV
of subject merchandise. Winbond
asserts that, even if the Department were
to conclude that the fire loss was related
to 1996 SRAM production, the costs
should be excluded from G&A because
they were extraordinary.

The petitioner argues that the
Department correctly included
Winbond'’s unrecovered portion of the
fire loss in Winbond'’s cost of
production. The petitioner argues that
Winbond'’s assertion that the facility
was not being constructed to produce
the subject merchandise is contrary to
strong evidence on the record. The
petitioner cites two published articles
which state that the facility was
constructed for the production of
SRAMs. The petitioner argues that the
unrecoverable fire loss was
appropriately included in G&A because,
under Winbond’s own standard
accounting practice, the uncompensated
fire loss was recorded as a current cost.
The petitioner argues further that the
Department has included in COP and
CV losses which were not reimbursed
by insurance. See Final Determination
of Sales at Less Than Fair Value: Fresh
and Chilled Atlantic Salmon from
Norway, 56 FR 7661, 7670 (Hofa
Comment 5) (Feb. 15, 1991) (Salmon
from Norway).

DOC Position

We agree with the petitioner. The
uncompensated fire loss should be
included in Winbond’s G&A expense for
this period because the expense
incurred (i.e., the capital) relates to the
company as a whole. The fact that
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Winbond is reconstructing the facility to
produce DRAMs is irrelevant.
Moreover, we disagree with
Winbond'’s assertion that the fire was an
extraordinary event. Winbond has
offered no support for this assertion.
Moreover, evidence on the record
contradicts this claim. Fires at
semiconductor production facilities
have been neither unusual nor
infrequent. Specifically, we note that
fires occurred at the following
semiconductor facilities during the past
16 months: (1) United Integrated
Circuits Company, January 1998; (2)
Advanced Microelectronics, November
1997; (3) United Integrated Circuits
Company, October 1997; (4) Charted
Semiconductor Manufacturing Pte. Ltd.,
September 1997; and (5) Winbond,
October 1996. Thus, we are
unconvinced that the fire at Winbond’s
facility was an extraordinary event. As
in other cases, we are including the
unrecovered or uninsured portion of
loss as a G&A expense. See e.g., Salmon
from Norway.
Comment 27: Denominator for G&A and
Interest Expense

Winbond argues that the Department
erred by not revising the denominator
used to calculate its G&A, R&D and
interest expense rates to reflect the
bonuses and royalties which were
added to COM.

DOC Position

We agree. In the preliminary
determination, we increased Winbond’s
reported COM to include bonuses and
royalty expenses. However, we failed to
revise the denominator used to calculate
Winbond’s G&A and interest expense
rates which we applied to the revised
COM. We have made the appropriate
correction for purposes of the final
determination.

Comment 28: Net Interest Expense

Winbond argues that the Department
failed to account for its actual net
interest income in the preliminary
determination. Winbond argues that the
Department deprived it of the benefit of
its actual net interest income, and, thus,
overstated its COP and CV. Winbond
asserts that the statute does not require
the Department to disregard cost offsets
merely because the results benefit the
respondent.

The petitioner argues that there is no
basis for the Department to allow
Winbond to offset its actual production
costs with net financial income. The
petitioner argues that the Department

followed its long-standing practice by
treating Winbond'’s negative financial
cost as zero.

DOC Position

We agree with the petitioner. It is the
Department’s normal practice to allow
short-term interest income to offset
financial costs up to the amount of such
financial costs. See Porcelain on Steel
Cookware from Mexico; Final Results of
Antidumping Duty Administrative
Review, 61 FR 54616, 54621 (Oct. 21,
1996). Using total short-term interest
income to reduce production costs, as
suggested by Winbond, would permit
companies with large short-term
investment activity to sell their products
below COP. The application of excess
interest income to production costs
would distort a company’s actual costs.
When calculating COP and CV, the
Department includes interest earned on
working capital, not interest earned on
long-term financing activities. See Final
Results of Antidumping Duty
Administrative Review: Porcelain on
Steel Cookware from Mexico, 60 FR
2378, 2379, (Jan. 9, 1995); Final Results
of Antidumping Duty Administrative
Review: Porcelain on Steel Cookware
from Mexico, 58 FR 43327, 43332, (Aug.
16, 1993); Final Determination of Sales
at Less Than Fair Value: Steel Wire
Rope from Korea, 58 FR 11029, 11038,
(Feb. 23, 1993); and Final Results of
Antidumping Duty Administrative
Review: Frozen Concentrated Orange
Juice from Brazil, 55 FR 26721, (June 29,
1990).

Comment 29: Royalty Payments and
Technical Services

Winbond argues that in the
preliminary dumping analysis the
Department double-counted its royalty
and technical service expenses.

DOC Position

We agree. We double counted these
expenses at the preliminary
determination by adding both the
royalty and the revised total R&D
(which included both the royalty and
technical service expenses) in COP and
CV. Consequently, we have corrected
this error for purposes of the final
determination.

Continuation of Suspension of
Liquidation

In accordance with section 733(d)(1)
and 735(c)(4)(B) of the Act, we are
directing the Customs Service to
continue to suspend liquidation of all

entries of SRAMSs from Taiwan, that are
entered, or withdrawn from warehouse,
for consumption on or after October 1,
1997 (the date of publication of the
preliminary determination in the
Federal Register). The Customs Service
shall continue to require a cash deposit
or posting of a bond equal to the
estimated amount by which the normal
value exceeds the U.S. price as shown
below. These suspension of liquidation
instructions will remain in effect until
further notice. The weighted-average
dumping margins are as follows:

Margin
Manufacturer/producer/exporter percent-
age

Advanced Microelectronics 113.85
Alliance 50.58
BIT ......... 113.85
ISSI ......... 7.59
TI-Acer 113.85
UMC e 93.87
WINbond .....ccoooovieeiiie e 102.88
All Others .......ccoveevviieeiiiee e 41.98

Pursuant to section 735(c)(5)(A) of the
Act, the Department has excluded the
margins determined entirely under
section 776 of the Act from the
calculation of the “All Others Rate.”

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. As our final
determination is affirmative, the ITC
will, within 45 days, determine whether
these imports are materially injuring, or
threaten material injury to, the U.S.
industry. If the ITC determines that
material injury, or threat of material
injury does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping
duties on all imports of the subject
merchandise entered for consumption
on or after the effective date of the
suspension of liquidation.

This determination is published
pursuant to section 735(d) of the Act.
Dated: February 13, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-4360 Filed 2—20-98; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-828]

Notice of Final Determination of Sales
at Less Than Fair Value: Static
Random Access Memory
Semiconductors From the Republic of
Korea

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.
EFFECTIVE DATE: February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert Blankenbaker or Thomas F.
Futtner, Office of AD/CVD Enforcement
4, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-0989 or (202) 482—-3814.
APPLICABLE STATUTE: Unless otherwise
indicated, all citations to the statute are
references to the provisions effective
January 1, 1995, the effective date of the
amendments made to the Tariff Act of
1930, as amended (the Act), by the
Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to 19 CFR
part 353 (April 1, 1996).
SUPPLEMENTARY INFORMATION:

Final Determination

We determine that static random
access memory semiconductors
(SRAMs) from the Republic of Korea are
being sold in the United States at less
than fair value (LTFV), as provided in
section 735 of the Act. The estimated
margins are shown in the “*Suspension
of Liquidation” section of this notice.

Case History

Since the preliminary determination
in this investigation (Preliminary
Determination of Sales at Less Than Fair
Value and Postponement of Final
Determination: Static Random Access
Memory Semiconductors from the
Republic of Korea, 62 FR 51437
(October 1, 1997)), the following events
have occurred: In November and
December of 1997, we verified the
Samsung Electronics Co. Ltd.
(““Samsung’’), and Hyundai Electronics
Industries Co. Ltd. (““‘Hyundai”’),
guestionnaire responses. On December
17, 1997, the Department issued its
report on the verification findings for
Hyundai. On December 18, 1997, the
Department issued its report on the
verification findings for Samsung.

The petitioner and the respondents,
Hyundai, Samsung and LG Semicon Co.

Ltd. (“‘LGS”), submitted case briefs on
December 30, 1997, and rebuttal briefs
on January 5, 1998. In addition, five
interested parties, Compaq Computer
Corporation (*“Compaq’), Cypress
Semiconductor Corporation
(“Cypress™), Digital Equipment
Corporation (*‘Digital’’), Integrated
Device Technology (“IDT"), and
Motorola, Inc. (*“Motorola”), submitted
rebuttal briefs on January 7, 1998. We
held a public hearing on January 16,
1998.

Scope of Investigation

The products covered by this
investigation are synchronous,
asynchronous, and specialty SRAMs
from Korea, whether assembled or
unassembled. Assembled SRAMs
include all package types. Unassembled
SRAMs include processed wafers or die,
uncut die, and cut die. Processed wafers
produced in Korea, but packaged, or
assembled into memory modules, in a
third country, are included in the scope;
processed wafers produced in a third
country and assembled or packaged in
Korea are not included in the scope.

The scope of this investigation
includes modules containing SRAMs.
Such modules include single in-line
processing modules (“‘SIPs™), single in-
line memory modules (*‘SIMMs”), dual
in-line memory modules (“DIMMSs’"),
memory cards, or other collections of
SRAMSs, whether unmounted or
mounted on a circuit board.

We have determined that the scope of
this investigation does not include
SRAMs that are physically integrated
with other components of a
motherboard in such a manner as to
constitute one inseparable amalgam
(i.e., SRAMs soldered onto
motherboards). For a detailed
discussion of our determination on this
issue, see Comment 6 in the “Interested
Party Comments” section of this notice
and the memorandum to Louis Apple
from Tom Futtner dated February 13,
1998.

The SRAMs within the scope of this
investigation are currently classified
under the subheadings 8542.13.8037
through 8542.13.8049, 8473.30.10
through 8473.30.90, and 8542.13.8005
of the Harmonized Tariff Schedule of
the United States (““HTSUS”). Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
this investigation is dispositive.

Period of Investigation

The period of investigation (*‘POI”) is
January 1, 1996, through December 31,
1996.

Facts Available

On June 16, 1997, LGS, notified the
Department that it was withdrawing
from further participation in this
investigation. For purposes of the
preliminary determination, the
Department assigned an adverse facts
available rate of 55.36 percent. This
margin was higher than the preliminary
margin calculated for either respondent
in this investigation.

Section 776(a)(2) of the Act provides
that “‘if an interested party or any other
person: (A) Withholds information that
has been requested by the administering
authority; (B) fails to provide such
information by the deadlines for the
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782;
(C) significantly impedes a proceeding
under this title; or (D) provides such
information but the information cannot
be verified as provided in section 782(i),
the administering authority shall,
subject to section 782(d), use the facts
otherwise available in reaching the
applicable determination under this
title.”

In addition, section 776(b) of the Act
provides that if the Department finds
that an interested party “‘has failed to
cooperate by not acting to the best of its
ability to comply with a request for
information,” the Department may use
information that is adverse to the
interests of the party as the facts
otherwise available. The statute also
provides that such an adverse inference
may be based on secondary information,
including information drawn from the
petition. (See also Statement of
Administrative Action accompanying
the URAA, H.R. Rep. No. 316, 103d
Cong., 2d Sess. 870 (SAA).) The failure
of LG to reply to the Department’s
guestionnaire or to provide a
satisfactory explanation of their conduct
demonstrates that they have failed to act
to the best of their ability in this
investigation. Thus, the Department has
determined that, in selecting among the
facts otherwise available to these
companies, an adverse inference is
warranted.

In accordance with our standard
practice, as adverse facts available, we
are assigning to LG the higher of: (1) The
highest margin stated in the notice of
initiation; or (2) the highest margin
calculated for any respondent in this
investigation. In this case, this margin is
55.36 percent, which is the highest
margin stated in the notice of initiation.

Section 776(c) of the Act provides
that, when the Department relies on
secondary information (such as the
petition) in using the facts otherwise
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available, it must, to the extent
practicable, corroborate that information
from independent sources that are
reasonably at its disposal. When
analyzing the petition, the Department
reviewed all of the data the petitioner
relied upon in calculating the estimated
dumping margins, and adjusted those
calculations where necessary. (See
Initiation Checklist, dated March 17,
1997.) These estimated dumping
margins were based on a comparison of
constructed value (CV) to U.S. price, the
latter of which was based on price
guotations offered one company in
Korea. The estimated dumping margin,
as recalculated by the Department, was
55.36 percent. For purposes of
corroboration, the Department re-
examined the price information
provided in the petition in light of
information developed during the
investigation and found that it has
probative value. (See the Memorandum
to Tom Futtner from the Team dated
September 23, 1997, for a detailed
explanation of corroboration of the
information in the petition.)

Time Period for Cost and Price
Comparisons

Section 777A(d) of the Act states that
in an investigation, the Department will
compare the weighted average of the
normal values to the weighted average
of the export prices or constructed
export prices. Generally, the Department
will compare sales and conduct the
sales below cost of production test using
annual averages. However, when prices
have moved significantly over the
course of the POI, it has been the
Department’s practice to use shorter
time periods. See, e.g., Final
Determination of Sales at Less Than Fair
Value: Erasable Programmable Read
Only Memories (EPROMS) from Japan,
51 FR 39680, 39682 (October 30, 1986),
Final Determination of Sales at Less
Than Fair Value: Dynamic Random
Access Memory Semiconductors of One
Megabit and Above From the Republic
of Korea, 58 FR 15467, 15476 (March 23,
1993) (“DRAMSs Final Determination”’).

We invited comments from interested
parties regarding this issue. An analysis
of these comments revealed that all
parties agreed that the SRAMs market
experienced a significant and consistent
price decline during the POI.
Accordingly, in recognition of the
significant and consistent price declines
in the SRAMs market during the POI,
the Department has compared prices
and conducted the sales below cost of
production test using quarterly instead
of annual data.

Normal Value Comparisons

To determine whether sales of SRAMs
from the Republic of Korea to the
United States were made at less than
normal value, we compared the
Constructed Export Price (CEP) and
Export Price (EP) to the Normal Value
(NV), as described in the “Constructed
Export Price”, “Export Price” and
“Normal Value” sections of this notice,
below. In accordance with section
777A(d)(1)(A)(i) of the Act, we
calculated weighted-average CEPs and
EPs for comparison to weighted-average
NVs.

In order to determine whether we
should base price-averaging groups on
customer types, we conducted an
analysis of the prices submitted by the
respondents. This analysis does not
indicate that there was a consistent and
uniform difference in prices between
customer types. Accordingly, we have
not based price comparisons on
customer types.

On January 8, 1998, the Court of
Appeals for the Federal Circuit issued a
decision in CEMEX v. United States,
1998 WL 3626 (Fed. Cir.). In that case,
based on the pre-URAA version of the
Act, the Court discussed the
appropriateness of using constructed
value (CV) as the basis for foreign
market value when the Department
finds home market sales to be outside
the ordinary course of trade. The
Uruguay Round Agreements Act
(URAA) amended the definition of sales
outside the ordinary course of trade to
include sales below cost. See Section
771(15) of the Act. Because the court’s
decision was issued so close to the
deadline for completing this final
determination, we have not had
sufficient time to evaluate and apply the
decision to the facts of this post-URAA
case. For these reasons, we have
determined to continue to apply our
policy regarding the use of CV when we
have disregarded below-cost sales from
the calculation of normal value.

In making our comparisons, in
accordance with section 771(16) of the
Act, we considered all products sold in
the home market, fitting the description
specified in the ““Scope of Investigation”
section of this notice, above, to be
foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. Where there
were no sales of identical merchandise
in the home market to compare to U.S.
sales, we compared U.S. sales to the
next most similar foreign like product,
based on the characteristics listed in
Sections B and C of the Department’s
antidumping questionnaire.

Level of Trade and Constructed Export
Price Offset

In the preliminary determination, the
Department determined that there was
sufficient evidence on the record to
establish a distinction in level of trade
between the U.S. CEP sales and the
home market sales used for normal
value as well as to justify a CEP offset
for each of the two respondents. We
found no evidence at verification to
warrant a change from that preliminary
determination. Accordingly, we have
made a CEP offset for each of the
respondents in this final determination.
For further discussion, see ““General
Comment 5 in the “Interested Party
Comments” section of this notice.

Constructed Export Price

A. Hyundai

We used CEP in accordance with
section 772(b) of the Act, because the
sales to unaffiliated purchasers were
made after importation. We calculated
CEP based on packed prices, f.0.b. the
U.S. affiliate’s warehouse to the first
unaffiliated purchaser in the United
States. We made the following
deductions from the starting price
(“‘gross unit price”’): foreign inland
freight, brokerage and handling;
international freight; and U.S.
brokerage, handling and inland freight.
We made additional deductions, in
accordance with section 772(d) (1) and
(2) of the Act, for: commissions; credit,
inventory carrying costs, and other
indirect and direct selling expenses; and
bank and extended test charges.
Pursuant to section 772(d)(3) of the Act,
the price was further reduced by an
amount for profit, to arrive at the CEP.
The amount of profit deducted was
calculated in accordance with section
772(f) of the Act.

B. Samsung

We used CEP in accordance with
section 772(b) of the Act, because the
sales to unaffiliated purchasers were
made after importation. We calculated
CEP based on packed prices, f.0.b. the
U.S. affiliate’s warehouse to the first
unaffiliated purchaser in the United
States. We made the following
deductions from the starting price
(“‘gross unit price’): Foreign inland
freight, brokerage, handling, and
banking charges; international freight
and insurance; and U.S. inland freight,
brokerage, handling, insurance, and
banking charges. We made additional
deductions, in accordance with section
772(d) (1) and (2) of the Act for
commissions, credit, advertising, and
royalty expenses; inventory carrying
costs and other direct and indirect
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selling expenses. We also deducted U.S.
repacking costs. Pursuant to section
772(d)(3) of the Act, the price was
further reduced by an amount for profit,
to arrive at the CEP. The amount of
profit deducted was calculated in
accordance with section 772(f) of the
Act.

Export Price

For the Export Price (EP) sales by
Samsung, we made deductions from the
gross unit price for the following
expenses: foreign inland freight,
brokerage, handling, and banking
charges; international freight and
insurance; and U.S. inland freight,
brokerage, handling, and banking
charges.

Normal Value

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared each
respondent’s aggregate volume of home
market sales of the foreign like product
to the aggregate volume of U.S. sales of
the subject merchandise, in accordance
with section 773(a)(1)(C) of the Act.
Each respondent’s aggregate volume of
home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales of the
subject merchandise. Accordingly, we
determined that the home market was
viable for each respondent.

Based on a cost allegation presented
in the petition, the Department found
reasonable grounds to believe or suspect
that home market sales by Samsung and
Hyundai were made at prices below
their respective costs of production
(““COPs™). As a result, the Department
initiated an investigation to determine
whether either respondent made home
market sales during the POI at prices
below its COP, within the meaning of
section 773(b) of the Act.

We calculated COP as the sum of each
respondent’s cost of materials and
fabrication for the foreign like product,
plus amounts for SG&A and packing
costs, in accordance with section
773(b)(3) of the Act. We used the
respondents’ reported COPs, adjusted as
discussed below, to compute quarterly
weighted-average COPs for the POI. We
compared the weighted-average COPs to
home market sales of the foreign like
product as required under section
773(b) of the Act in order to determine
whether these sales had been made at
prices below COP. On a product-specific
basis, we compared COPs to the home
market prices, less any applicable
movement charges, discounts, and
packing expenses.

In determining whether to disregard
home market sales made at prices below
the COP, we examined whether: (1)
Within an extended period of time, such
sales were made in substantial
guantities; and (2) such sales were made
at prices which permitted the recovery
of all costs within a reasonable period
of time in the normal course of trade.
When 20 percent or more of a
respondent’s sales of a given product
during the POI were at prices below the
COP, we found that sales of that model
were made below cost in “‘substantial
quantities” within an extended period
of time, in accordance with section
773(b)(2) (B) and (C) of the Act. To
determine whether prices provided for
recovery of costs within a reasonable
period of time, we tested whether the
prices which were below the per unit
cost of production at the time of the sale
were above the weighted average per
unit cost of production for the POI, in
accordance with section 773(b)(2)(D) of
the Act. When we found that a
substantial quantity of sales during the
POI were below cost and not at prices
that provided for recovery of costs
within a reasonable period of time, we
disregarded the below cost sales in the
calculation of NV.

When NV was based on prices, we
made appropriate adjustments to those
prices. First, we deducted home market
inland freight and home market packing
costs and we added U.S. packing costs.

When there were differences in the
merchandise to be compared, we made
adjustments in accordance with section
773(a)(6)(C)(ii) of the Act to account for
those differences. When appropriate, we
made circumstance-of-sale adjustments
in accordance with section
773(a)(6)(C)(iii) of the Act. For purposes
of CEP sales comparisons, we deducted
home market indirect expenses.

When there were no above cost home
market sales for comparison, NV was
based on CV. In accordance with section
773(e)(2) of the Act, we calculated CV
based on the sum of each respondent’s
cost of materials, fabrication, SG&A,
profit, and U.S. packing costs. In
accordance with section 773(e)(2)(A) of
the Act, we based SG&A expenses and
profit on the amounts incurred and
realized by each respondent in
connection with the production and sale
of the foreign like product in the
ordinary course of trade, for
consumption in the foreign country.

Although we generally relied, in our
COP and CV calculation, on the data
submitted by respondents, we made
adjustments in the allocation of both
research and development (“‘R&D”), the
treatment of foreign exchange gains and

losses, G&A expenses and interest
expense as discussed below.

Hyundai

For those comparison products for
which there were sales above the COP,
we based NV on delivered prices to
home market customers. We made
deductions for inland freight, imputed
credit expenses and banking charges,
and home market direct and indirect
selling expenses. As indirect selling
expenses, we included inventory
carrying costs and other indirect selling
expenses, up to the amount of indirect
selling expenses incurred on U.S. sales,
in accordance with 19 CFR 353.56(b)(2).

For all price-to-price comparisons, we
deducted home market packing costs
and added U.S. packing costs, in
accordance with section 773(a)(6) of the
Act. In addition, where appropriate, we
made adjustments to NV to account for
differences in physical characteristics of
the merchandise, in accordance with
773(a)(6)(C)(ii) of the Act and 19 CFR
353.57.

For price-to-CV comparisons, we
made deductions, where appropriate,
for credit expenses and banking charges.
We also deducted home market indirect
selling expenses, including inventory
carrying costs and other indirect selling
expenses, up to the amount of indirect
selling expenses incurred on U.S. sales,
in accordance with 19 CFR 353.56(b)(2).

Samsung

For those comparisons for which
there were sales above the COP, we
based NV on delivered prices to home
market customers. We made deductions
for inland freight, imputed credit,
advertising, and royalty expenses, and
home market direct and indirect selling
expenses. For indirect selling expenses,
we included inventory carrying costs
and other indirect selling expenses, up
to the amount of indirect selling
expenses and commissions incurred on
U.S. sales, in accordance with 19 CFR
353.56(b)(2). In the case of letter-of-
credit sales, we added in the amount of
any duty drawback.

In accordance with section 773(e)(1)
of the Act, we calculated CV based on
the sum of the respondent’s cost of
materials, fabrication, SG&A, profit and
U.S. packing costs. In accordance with
section 773(e)(2)(A) of the Act, we based
SG&A and profit on the amounts
incurred and realized by the respondent
in connection with the production and
sale of the foreign like product in the
ordinary course of trade, for
consumption in the home market.
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Currency Conversion

We made currency conversions into
U.S. dollars based on the official
exchange rates in effect on the dates of
the U.S. sales as certified by the Federal
Reserve Bank. Section 773A(a) of the
Act directs the Department to use a
daily exchange rate in order to convert
foreign currencies into U.S. dollars
unless the daily rate involves a
fluctuation. It is the Department’s
practice to find that a fluctuation exists
when the daily exchange rate differs
from the benchmark rate by 2.25
percent. The benchmark is defined as
the moving average of rates for the past
40 business days. When we determine
that a fluctuation exists, we substitute
the benchmark rate for the daily rate, in
accordance with established practice.
Further, section 773A(b) directs the
Department to allow a 60-day
adjustment period when a currency has
undergone a sustained movement. A
sustained movement has occurred when
the weekly average of actual daily rates
exceeds the weekly average of
benchmark rates by more than five
percent for eight consecutive weeks. See
Change in Policy Regarding Currency
Conversions, 61 FR 9434 (March 8,
1996). Such an adjustment period is
required only when a foreign currency
is appreciating against the U.S. dollar.
The use of an adjustment period was not
warranted in this case because the
Korean Won did not undergo a
sustained movement.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by Hyundai and Samsung for
use in our final determination. We used
standard verification procedures,
including examination of relevant
accounting and production records and
original source documents provided by
respondents. The verification team
included a semiconductor product
expert. The Department has placed on
the record in Room B-099 the following
verification reports: (1) December 19,
1997, “Verification of Cost of
Production and Constructed Value Data
Less Than Normal Value Investigation
of Static Random Access Memory
Semiconductors (SRAMS) from Korea-
Samsung Electronics Co. Ltd.”
(Samsung Cost Verification Report); (2)
December 18, 1997, “Verification of
Home Market Sales Response of
Samsung Electronics Company (SEC) in
the Antidumping Investigation of Static
Random Access Memory
Semiconductors (SRAMS) from the
Republic of Korea” (Samsung Home
Market Sales Verification Report); (3)

December 12, 1997, ““Verification of U.S.
Sales Response of Samsung
Semiconductor, Inc. in the
Antidumping Investigation of Static
Random Access Memory
Semiconductors (SRAMS) from the
Republic of Korea™” (Samsung U.S. Sales
Verification Report); (4) December 16,
1997, “Verification of Cost of
Production and Constructed Value Data
Less Than Normal Value Investigation
of Static Random Access Memory
Semiconductors (SRAMS) from Korea-
Hyundai Electronics Industries Co.
Ltd.” (Hyundai Cost Verification
Report); (5) December 16, 1997,
“Verification of Home Market Sales
Questionnaire Responses of Hyundai
Electronics Industries in the
Antidumping Investigation of Static
Random Access Memory
Semiconductors (SRAMS) from the
Republic of Korea” (Hyundai Home
Market Sales Verification Report); and
(6) December 16, 1997, “Verification of
the U.S. Sales Questionnaire of Hyundai
Electronics Industries, Static Random
Access Memory Semiconductors
(SRAMS) from the Republic of Korea”
(Hyundai U.S. Sales Verification
Report).

General Comments

Comment 1: Depreciation. The
petitioner contends that the Department
should continue to use the same
depreciation adjustment used in the
preliminary determination because of
the following: (1) Samsung and Hyundai
avoided losses on their income
statements by changing the amount of
depreciation recorded; and (2) the
auditors notes to the financial
statements for both respondents
confirms that their reported
depreciation understates their actual
costs. As argued by the petitioner, the
object of making such an adjustment is
to counteract the effort by respondents
to appear to be showing a profit when
prices fell below costs during 1996.

Samsung states that the Department
adjusted the reported depreciation
expenses based on an erroneous
assumption that Samsung changed its
depreciation methodology for
equipment and machinery in 1996. As
argued by Samsung, the change was
only a change in accounting estimate,
and not a change in accounting
principle. Samsung also states that the
adjustment is not warranted since the
reported expenses reasonably reflected
costs and were appropriately reported in
the audited financial statements as
required by and consistent with the
Korean generally accepted accounting
principles (GAAP). Since its reported
depreciation expenses are conservative

compared with depreciation expenses
taken by other semiconductor
manufacturers, Samsung contends these
expenses cannot be considered
unreasonable and distortive of costs.
Further, Samsung maintains that the
accounting methods used to estimate
the change in useful life of the
equipment are prospective, under both
U.S. and Korean GAAP. They also do
not require any adjustment for the
cumulative effect of the change from the
date of purchase since there has been no
change in accounting principle, which
would require that the value of the
assets be restated. If the Department
does continue to adjust depreciation,
Samsung argues that it must
cumulatively restate the effect of the
change based on the data submitted
before verification which was fully
verified.

Hyundai argues that the Department
should not have adjusted the company’s
depreciation expense and methodology.
According to Hyundai, the reported
depreciation expenses and methodology
are fully consistent with Korean GAAP.
Specifically, Hyundai maintains that if
the auditor’s opinion attached to its
financial statements documents that all
elements of the financial statement,
including depreciation, were fully
prepared in accordance with Korean
GAAP. As further claimed by Hyundai,
the reported depreciation expenses also
reasonably reflected the cost of
producing SRAMS. For example, the
five year useful life period used by
Hyundai in 1996 is appropriate for
semiconductor equipment. Finally,
Hyundai claims the depreciation
expenses as reported are fully consistent
with the company’s historical
accounting methodology.

DOC Position. We agree with the
petitioner in part. Historically both
respondents have been inconsistent in
their approach to special depreciation.
For example, both respondents took
advantage of the special depreciation
option available to them under the
Korean Corporate Income tax law in
1995. However, no special depreciation
was taken during this current
investigation.

It is the Department’s normal practice
to use costs recorded in the books and
records of the respondent. Section
773(f)(1)(A) of the Act states that cost
“*shall normally be calculated based on
the records of the exporter or producer
of the merchandise, if such records are
kept in accordance with the generally
accepted accounting principles of the
exporting country (or the producing
country where appropriate) and
reasonably reflect the costs associated
with production and sale of the
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merchandise.” Further, as explained in
the SAA, “[t]he exporter or producer
will be expected to demonstrate that it
has historically utilized such
allocations, particularly with regard to
the establishment of appropriate
amortization and depreciation periods
and allowances for capital expenditures
and other development costs.” (SAA at
834.)

In contrast to the previous year, both
respondents, for this POI, elected not to
take special depreciation. This
represents a failure to report
depreciation expenses in a systematic
and rational matter. As a result,
disproportionately greater costs were
attributed to products manufactured
from when the special depreciation was
taken than subsequent period when it
was hot taken. See DRAMs Final
Determination. Therefore, for the final
determination, we are making an
adjustment to the respondents’ reported
depreciation. We are adding only
special depreciation to the reported cost
of production.

Comment 2: Interest expense. The
petitioner maintains that using tangible
fixed assets as the basis for allocating
interest expenses is more appropriate to
measure costs than using either total
assets or cost of sales because of the
respondents’ heavy use of debt to
finance the purchase of tangible fixed
assets and because a larger proportion of
total fixed assets is related to the
semiconductor line of business than to
other lines of business.

Samsung and Hyundai state that the
Department incorrectly allocated
interest expenses on the basis of fixed
assets and not on the cost of goods sold.
As argued by both respondents, the
Department has a long-standing practice
of allocating interest expense based on
the cost of goods sold. Samsung argues
that allocating interest based on fixed
assets overstates financing costs since it
does not account for income generated
by the semiconductor division.
Samsung contends that if the
Department continues to allocate
interest based on assets, it should use
total assets rather than fixed assets
because the Department would fail to
account for the total investment
required by its various business units by
limiting the allocation base to fixed
assets and would not account for the
value of fixed assets used up in prior
years by allocating interest based on the
historical value of fixed assets. Hyundai
also maintains that if the Department
continues to allocate interest based on
fixed assets, the Department, first,
should use Cost of Goods Sold
(““COGS”) to allocate total consolidated
corporate interest to Hyundai, then

Hyundai’s total interest can be allocated
to SRAMs based upon the ratio of
semiconductor fixed assets to total fixed
assets based on the net book value of the
assets rather than the acquisition cost.

DOC Position. We agree with the
respondents that interest expense
should be allocated based on COGS. In
our preliminary determination, we
allocated interest expense among the
various operating units according to the
proportional share of fixed assets. We
have reconsidered this issue for the final
determination and concluded that
because the COGS includes a
proportional amount of the depreciation
of the assets used in the production of
the merchandise, allocation of financing
expenses on the basis of COGS
distributes proportionately more interest
expense to those products having higher
capital investment. Moreover, we note
that it has been the Department’s
longstanding policy to allocate interest
expense on the basis of the COGS of the
merchandise subject to investigation.
We also note that, for the 1995-1996
administrative review of DRAMs, we
have allocated interest expenses based
on COGS consistent with the
methodology in this case. Therefore,
interest expense will be allocated over
COGS since it reasonably apportions the
interest expenses between SRAMs and
other products.

Comment 3: Research & Development.
Hyundai argues that the Department
overstated R&D expenses by allocating a
portion of non-memory R&D expense to
SRAMSs. According to Hyundai, the
preliminary determination deviates
from the long-standing practice of
calculating product-specific R&D and of
excluding R&D relating to non-subject
merchandise from its CV calculations.
Additionally, the antidumping statute
precludes the Department from
attributing expenses relating to non-
subject merchandise to SRAMs.
Moreover, Hyundai states that the
Micron case requires the Department to
provide substantial evidence justifying
its departure from its practice. As such,
Hyundai argues that the record in the
instant case does not support the
Department’s preliminary
determination. For example, Hyundai
claims the September 8, 1997,
Memorandum from Dr. Murzy Jhabvala
to Thomas Futtner, *“Cross Fertilization
of Research and Development of
Semiconductor Memory Devices”
(““September 8, 1997 Jhabvala Memo”’)
and the Micron submissions, used by
the Department in the Preliminary
Determination, do not support an
assumption of cross-fertilization.

Hyundai also asserts that its
organizational structure and accounting

records clearly distinguish between R&D
expenditures for memory and non-
memory products. Hyundai maintains
that cross fertilization of memory and
non-memory R&D is extremely unlikely
considering the fundamental differences
in product design, marketing and
production.

Samsung argues that R&D costs
related to non-memory products should
be excluded because R&D performed for
micro and logic products do not benefit
memory products such as SRAMs.
Samsung disagrees with the
Department’s position, stated in the
preliminary determination, that all R&D
conducted for semiconductor products
benefits all semiconductor products
and, therefore, aggregate R&D costs
should be allocated to all semiconductor
products for purpose of determining the
cost of production and CV. Samsung
cites the cases Carbon Steel Flat
Products From France (See Certain
Carbon Steel Flat Products from France;
Final Determination of Sales at Less
than Fair Value 58 FR 37125 (July 9,
1993) and Cell Site Transceivers from
Japan (see Cell Site Transceivers From
Japan; Final Determination of Sales at
Less than Fair Value 49 FR 43080
(October 26, 1984), as examples of past
cases that the Department has required
R&D be calculated on a product-specific
basis. Samsung also cites Micron, in
which the court ordered the Department
to “‘recalculate Samsung’s Cost of
Production for the LTFV by allocating
Research & Development costs on a
product-specific basis.” (See Micron
Technology, Inc. v. U.S. 893 F.Supp 21
(CIT 1995)). Furthermore, Samsung
contends the Department’s finding that
R&D expenses incurred for non-memory
merchandise benefits SRAMs is not
supported by the record.

Samsung argues that the R&D costs
relating to SRAMs consist of efforts to
apply state-of-the art technology to
reduce the size of circuits utilized in the
subject merchandise. Samsung further
states that only after a new generation
of memory products has been developed
are the technologies developed for
memory products applied to develop
customer and market specific logic
devices. These later devices use
existing, mature, process and
manufacturing technologies. The R&D
that Samsung conducts to develop new
memory products might benefit the later
developed micro products. Thus, the
flow of R&D may be from memory to
micro and application specific products,
but not vice-versa. Samsung asserts that
it is primarily a memory products
company, with a one-way flow of R&D
from memory to micro products.
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Samsung disagrees with the statement
prepared by Dr. Murzy Jhabvala of the
National Aeronautics and Space
Administration. Samsung claims that
the statement does not provide enough
evidence to refute what the CIT has
already ruled upon. Samsung claims
that Dr. Jhabvala’s assertion that R&D in
a given area of semiconductors, such as
micro devices, is widely disseminated
and read by all micro engineers, says
nothing about whether the results of
that research benefit development or
production of memory products.
Samsung further contends that his
memorandum does not explain how
*‘cross fertilization” takes place and
purportedly benefits the development or
production of DRAMs (or SRAMS).

Furthermore, Samsung argues that Dr.
Jhabvala’s December 18, 1997
memorandum does not support the
Department’s view that R&D expenses
on ASIC and logic devices could benefit
the development or production of
SRAMs. Samsung claims that the issue
before the Department is how to allocate
the pool of R&D costs, and whether
some or all of the expenses should be
allocated to SRAMSs production.
Moreover, Samsung asserts, Dr.
Jhabvala’s memorandum does not
demonstrate how the work performed
on non-memory projects benefit SRAMs.

Samsung concludes that because non-
memory R&D does not benefit SRAMs or
any other memory products, those
expenses cannot be properly allocated
to the cost of producing SRAMs.
Samsung recognizes that there is limited
cross-fertilization of R&D within
memory products and its methodology
already accounts for any possible cross
fertilization concerns. Samsung states
that there is no need to include totally
unrelated R&D undertaken for micro or
logic products in the memory related
production costs.

Samsung refers to a letter from
Professor Bruce A. Wooley which states
that, “[I]n the case of circuit design
techniques there is virtually no cross-
fertilization among various classes of
memories.” (See Samsung submission
dated September 29, 1997.) Samsung
claims that the articles proffered by the
petitioner to support its claim that R&D
conducted in one area benefits other
areas mainly relate to process
technology which may benefit a variety
of products and to the incorporation of
separate designs on a single chip; they
do not address whether design
technology from one type of memory
product benefits the design of another.
Samsung argues that both its verified
R&D information and the fact that the
company separates product-specific
R&D for accounting purposes

demonstrate that the R&D conducted by
Samsung is product-specific design
R&D, which does not benefit all
products. Samsung argues that, if the
Department determines that cross-
fertilization of design R&D among
memory products does occur, it should
still not aggregate product-specific R&D
for logic products with product-specific
R&D for memory products.

In response to Samsung’s and
Hyundai’s assertions, the petitioner
states that the Department properly
allocated all semiconductor R&D over
all semiconductor production. As
argued by the petitioner, there is already
sufficient evidence on the record to
support the Department’s determination
that there is significant cross-
fertilization among the different areas of
semiconductor design and development.
Moreover, petitioner contends that logic
R&D benefits SRAMs R&D expenses.
Petitioner also claims that since new
R&D expenses for application-specific
integrated circuits (ASICs) do not
benefit current production of any
product, it must be allocated over all
current semiconductor production.
Finally, petitioner states that the
presence of separate accounts for
separate R&D projects does not
contradict cross-fertilization.

DOC Position. We agree with the
petitioner and have allocated all
semiconductor R&D expenses over the
total semiconductor cost of goods sold.
In the DRAMSs Final Determination, the
Department recalculated respondents’
reported R&D expense based on the ratio
of each company’s total semiconductor
expenses to the total semiconductor
costs of goods sales. As we stated in the
DRAMs Final Determination:

* * * Semiconductors present unique
problems related to R&D. Because the general
underlying technology is the same for all
semiconductor products, the benefits from
the results of R&D, even if intended to
advance the design or manufacture of a
specific product, provide an intrinsic benefit
to other semiconductor products. It is
impossible to measure the extent to which
R&D benefits one semiconductor product
relative to another. Thus, identification of
specific R&D costs with any one product
causes overstating or understating of these
costs in relation to the benefits that product
derived from the total R&D expenditures for
semiconductors * * *,

(See Dynamic Random Access Memory
Semiconductors of One Megabit or Above
From the Republic of Korea; Final
Determination of Sales at Less Than Fair
Value 58 FR 15470 (March 23, 1993.))

Subsequent to the Department’s final
determination, Micron and the three
respondents, Samsung, LG and Hyundai
filed lawsuits with the Court of
International Trade challenging that

determination. Thereafter, in Micron
Technologies, Inc. v. United States, 893
F.Supp. 21 (CIT 1995), the Court
remanded to the Department the
allocation of R&D expenses. The Court
stated that the Department had failed to
place on the record any evidence of
cross-fertilization in the semiconductor
industry. Therefore, the Court instructed
the Department to recalculate
respondents’ cost of production by
allocating research and development
(R&D) expenses on a product-specific
basis. In the remand results, the
Department did so and the remand was
affirmed. CIT No. 93-06-00318, Slip
Op. 95-175 (October 27, 1995).

In the 1992-1994 DRAMS review, LG
Semicon (LG) argued that the
Department should not have included
R&D expenses of non-DRAM products
in the DRAM R&D. See Dynamic
Random Access Memory Semiconductor
of One Megabit or Above From the
Republic of Korea; Final Results of
Review 61 FR 20217 (May 6, 1996)
(*“1992-1994 DRAMSs review”).
According to LG, the Department
identified and verified product-specific
expenses in its accounting system.
Therefore, LG argued that the
Department’s decision to include non-
DRAM R&D was inconsistent with the
Micron decision. In the 1992-1994
DRAMs Review final results, the
Department stated:

* * * At verification, we confirmed that
each R&D project is accounted for separately
in each of the respondent’s respective books
and records. Separate accounting, however,
does not necessarily mean that cross-
fertilization of scientific ideas does not occur.
Moreover, the CIT specifically stated in
Micron Technology that the Department did
not “‘direct the court to any record evidence
of R&D cross-fertilization in the
semiconductor industry.” Micron
Technology, 893 F. Supp., at 27. In this
review, the Department has provided such
information. See Memorandum from Karen
Park to Holly Kuga regarding Cross-
Fertilization of R&D for DRAMs, August 14,
1995 (cross-fertilization memo). The cross-
fertilization memo includes pages from
verification exhibits, a memorandum from a
non-partisan expert from the semiconductor
industry, as well as information from certain
articles widely read by experts in the DRAM
R&D field demonstrating the existence of
cross-fertilization of R&D in the DRAM
industry * * *

Dynamic Random Access Memory
Semiconductor of One Megabit or Above
From the Republic of Korea; Final Results of
Review 61 FR 20218 (May 6, 1996).

Due to the forward-looking nature of
the R&D activities, the Department, in
this investigation, cannot identify every
instance where SRAM R&D may
influence logic products or where logic
R&D may influence SRAM products, but
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the Department’s own semiconductor
expert has identified areas where R&D
from one type of semiconductor product
has influenced another semiconductor
product in the past. Dr. Murzy Jhabvala,
a semiconductor device engineer at
NASA with twenty-four years
experience, was asked by the
Department to state his views regarding
cross-fertilization of R&D efforts in the
semiconductor industry. In a July 14,
1995 Memorandum to Holly Kuga, **
Cross Fertilization of Research and
Development Efforts in the
Semiconductor Industry,” Dr. Jhabvala
stated that “‘it is reasonable and realistic
to contend that R&D from one area (e.g.,
bipolar) applies and benefits R&D efforts
in another area (e.g., MOS memory).”
Dr. Jhabvala also stated that:

SRAMSs represent along with DRAMs the
culmination of semiconductor research and
development. Both families of devices have
benefitted from the advances in photo
lithographic techniques to print the fine
geometries (the state-of-the-art steppers)
required for the high density of transistors
* * *_ Clearly, three distinct areas of
semiconductor technology are converging to
benefit the SRAM device performance. There
are other instances where previous
technology and the efforts expended to
develop that technology occurs in the SRAM
technology. Some examples of these are the
use of thin film transistors (TFTs) in SRAMs,
advanced metal interconnect systems,
anisotropic etching and filling techniques for
trenching and planarization (CMP) and
implant technology for retrograde wells.

( See ““September 8, 1997 Jhabvala Memo.”)

Furthermore, Dr. Jhabvala also
participated in the verification of
Samsung’s R&D expenses. After
interviewing several of Samsung’s R&D
engineers, Dr. Jhabvala concluded that
““the most accurate and most consistent
method to reflect the appropriate R&D
expense for any semiconductor device is
to obtain a ratio by dividing all
semiconductor R&D by the cost to
fabricate all semiconductor sold in a
given period.” (December 19, 1997,
Memorandum from Murzy Jhabvala to
the File, ““Examination of Research and
Development Expenses and Samsung
Electronic Corporation ™).

We reviewed the views of Samsung’s
expert on this subject and found them
to be of less probative value than the
cases cited above, as Jhabvala’s articles
refute Dr. Wooley’s assertion that there
is no cross-fertilization among circuit
design techniques. In fact, Dr. Wooley
agrees that there can be cross-
fertilization in the development of
process technologies among various
classes of memories. This assertion also
refutes the claims that there is no cross-
fertilization in the development of
process technologies.

The respondents argue we should
follow their normal accounting records
which categorize R&D expenses by
project and product. While we do not
disagree that each R&D project is
accounted for separately in each of the
respondents’ respective books and
records, we do not find this argument
persuasive since accounting records do
not address the critical issue of whether
R&D in one area benefits another area.
Therefore, we do not believe that the
R&D expenses associated with these
records reasonably reflect the
appropriate cost of producing the
subject merchandise.

Finally, contrary to the respondents’
assertion, the methodology we are
applying does calculate product-specific
costs. It is the Department’s practice
where costs benefit more than one
product to allocate those costs to all the
products which they benefit. This
practice is consistent with section
773(f)(1)(A) of the Act because we have
determined that the product-specific
R&D accounts do not reasonably reflect
the costs associated with the production
and sale of SRAMs. Therefore, as
semiconductor R&D benefits all
semiconductor products, we allocated
semiconductor R&D to all
semiconductor products.

Comment 4: Foreign exchange loss.
The petitioner argues that current
period foreign exchange losses on long-
term debt should be included in cost of
production since the Department’s
practice and U.S. and international
accounting standards all require that
current period foreign exchange losses
on long-term debt be included in cost of
production and the Department’s past
practice has been to disregard Korea’s
local accounting standard that called for
deferring current period foreign
exchange losses on long-term debt.

Samsung contends that its
methodology is consistent with Korean
GAAP and with the Department’s past
practice of amortizing foreign exchange
losses relating to debt over the life of the
loan. Samsung further maintains that its
methodology does not exclude the
foreign exchange losses but rather
amortizes them over the life of the loans
and does not distort the dumping
calculation. Samsung argues that foreign
exchange losses should not be treated
like interest because they are not
functionally equivalent to interest.

Hyundai maintains that its treatment
of unrealized foreign exchange losses is
in accordance with Korean GAAP and
reasonably reflects the cost of
production. Hyundai argues that Korean
GAAP provides for the recognition of
such gains or losses when they are
actually incurred and unrealized long-

term foreign currency translation losses
do not represent an actual cost to them.
Hyundai further contends that the
Department should reject Micron’s
contention that the losses be treated as
interest expenses and be allocated over
fixed assets because such foreign
exchange losses on long-term debt are
not current interest expenses, but rather
reflect fluctuations in exchange rates
associated with year end valuation of
foreign currency liabilities.

DOC Position. We agree with the
petitioner, in part, and have included
the amortized portion of foreign
exchange losses on long-term debt in the
cost of production as part of interest
expense. The translation gains and
losses at issue are related to the cost of
acquiring and maintaining debt. These
costs are related to production and are
properly included in the calculation of
financing expense as a part of COP. In
previous cases, we have found that
translation losses represent an increase
in the actual amount of cash needed by
respondents to retire their foreign
currency denominated loan balances.
(See Notice of Final Determination of
Sales at Less than Fair Value: Fresh Cut
Roses from Ecuador, 24 FR 7019, 7039,
(Feb. 6, 1995).) Furthermore, the
Department has amortized these
expenses over the remaining life of the
companies’ loans in the past. (See
Notice of Final Determination of Sales at
Less Than Fair Value: Certain Steel
Concrete Reinforcing Bars From Turkey,
62 FR 9737, 9743, (March 4, 1997).) We
have verified deferred foreign exchange
translation gains and losses for both
respondents. See Samsung Cost
Verification Report and Hyundai Cost
Verification Report. To reasonably
reflect the cost of producing and selling
the subject merchandise, it is necessary
that the respondents’ cost reflect the
additional financial burden represented
by the additional cash need to retire
foreign currency denominated loans.
Therefore, for the final determination,
the Department amortized deferred
foreign exchange translation gains and
losses over the average remaining life of
the loans on a straight-line basis and
included the amortized portion in net
interest expense.

Comment 5: CEP Offset. The
petitioner contends that the Department
should make no CEP offset adjustment
for any respondent for purposes of the
final determination. The petitioner
asserts that the Department’s practice of
determining the number and
comparability of levels of trade after
making all adjustments to CEP, but
before adjusting NV, makes CEP offsets
virtually automatic. According to the
petitioner, under both the plain terms of



Federal Register/Vol. 63, No. 35/Monday, February 23, 1998/ Notices

8941

the statute and the intent of Congress,
such adjustments should be the
exception, not the rule. The petitioner
notes that it raised the same argument

in another case and that the issue is now
before the courts. (See Dynamic Random
Access Memory Semiconductors of One
Megabit or Above From the Republic of
Korea; Final Results of Antidumping
Duty Administrative Review 62 FR 965
(Jan. 7, 1997) (““DRAMSs 1994-1995
review”) .

Hyundai disagrees, noting that the
statute requires that a level of trade
analysis be performed only after
adjustment is made for U.S. selling
expenses. Hyundai further states that
the Department has rejected similar
arguments made in the second and third
review of DRAMS. As support for this
proposition, Hyundai cites to the second
review, where the Department stated
that the level of trade will be evaluated
based on the price after adjustments are
made under section 772(d) of the Tariff
Act. Hyundai maintains there is nothing
new in the law or the facts of this
investigation to suggest that the
Department should reexamine its
practice of beginning its level of trade
analysis after adjusting for U.S.
expenses

Samsung also disagrees with the
petitioners’ argument that the
Department should not grant the CEP
offset. Samsung cites to the second and
third reviews of DRAMs in which the
Department rejected identical arguments
by the petitioner and stated “while the
petitioner is correct in noting that the
starting price for calculating the
Constructed Export Price (CEP) is that of
the subsequent resale by the affiliated
importer to an unaffiliated buyer, the
Act, as amended by the URAA, and the
SAA clearly specifies that the relevant
sale for our level of trade (LOT) analysis
is the CEP transaction between the
exporter and the importer.” (See
Dynamic Random Access Memory from
Korea, 62 FR 39809, 39821 (July 24,
1997) (“DRAMSs 1995-1995 review”).
Samsung states that the statute, the
SAA, the Department’s regulations and
the Department’s practice in every case
decided under the new law all mandate
that in making the LOT determination,
the Department should compare normal
value to CEP.

Samsung also claims that the new
regulations issued by the Department
formally codify this policy. 19 CFR
351.412 (c) (ii) states that for purposes
of the LOT analysis, the Department
will “[i]n the case of constructed export
price, the export price as adjusted under
section 772(d) of the Act.” (See
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27296, 27414

(May 19, 1997). Samsung contends that
the SAA instructs the Department *‘to
establish normal value based on home
market sales at the same LOT as the CEP
or the starting price for the export
price”. Samsung asserts that the
petitioner has failed to offer any
evidence that the Department’s level of
trade analysis is incorrect and should
disregard the petitioner’s argument.
Samsung further claims that for CEP
sales, use of the starting price, which is
the sale to the first unaffiliated customer
in the United States, is inappropriate
because the starting price of CEP sales
includes expenses associated with
economic activity in the United States.

DOC Position. The statute and SAA
both support analyzing the level of trade
of CEP sales at the constructed export
level price, i.e. after expenses associated
with economic activities in the United
States have been deducted pursuant to
section 772(d) of the Act. As we stated
in the second DRAMSs review, the
Department has:

* * * Consistently stated that, in those
cases where a level of trade comparison is
warranted and possible, then for CEP sales
the level of trade will be evaluated based on
the price after adjustments are made under
section 772(d) of the Act (see Large
Newspaper Printing Presses and Components
Thereof, Whether Assembled or
Unassembled, From Japan; Notice of Final
Determination of Sales at Less Than Fair
Value, 61 FR 38139, 38143 (July 23, 1996).

In every case decided under the revised
antidumping statute, we have consistently
adhered to this interpretation of the SAA and
of the Act. See, e.g., Aramid Fiber Formed of
Poly Para-Phenylene Terephthalamide from
the Netherlands; Preliminary Results of
Antidumping Duty Administrative Review,
61 FR 15766, 15768 (April 9, 1996); Certain
Stainless Steel Wire Rods from France;
Preliminary Result of Antidumping Duty
Administrative Review, FR 8915, 8916
(March 9, 1996); Antifriction Bearings (Other
Than Tapered Roller Bearings) and parts
Thereof from France, et al., Preliminary
Results of Antidumping Duty Administrative
Review, 61 FR 25713, 35718-23 (July 8,
1996).

Dynamic Random Access Memory
Semiconductors of One Megabit or Above
From the Republic of Korea; Final Results of
Antidumping Duty Administrative Review 62
FR 965, January 7, 1997).)

Consistent with this practice, we
performed our level of trade analysis of
CEP sales only after adjusting for selling
expenses incurred in the United States.
Based on our analysis, we determined
that each respondent sold SRAMs
during the POI at a level of trade in the
home market which was different, and
more advanced, than the level of trade
of the CEP sales of SRAMs in the United
States. In addition, we did not have the

data necessary to consider whether a
level of trade adjustment was
appropriate.

Because Samsung and Hyundai
provided sufficient data to justify CEP
offset adjustments, we have continued
to grant these adjustments.

Comment 6: Scope of the
Investigation. The petitioner argues that
the Department should clarify that the
scope of the order on SRAMs from
Korea includes the SRAM content of
motherboards for personal computers.
The petitioner contends that if SRAMs
incorporated on motherboards are not
included in the scope of the order, the
respondents will shift a significant
volume of SRAMs into the production
of motherboards in Korea that are
destined for the United States, thereby
avoiding paying duties on the SRAMs.

In addition, argues the petitioner,
while motherboards viewed as a whole
may be considered to fall within a class
or kind of merchandise separate from
SRAMs, the placement of SRAMs on a
motherboard does not diminish their
separate identity or function, and
should not insulate them from
antidumping duties. The petitioner
contends that its position is supported
by: (1) The Department’s practice
regarding combined or aggregated
products; (2) analogous principles of
Customs Service classification; and (3)
the Department’s inherent authority to
craft an antidumping order that
forestalls potential circumvention of an
order.

The petitioner also argues that the
Customs Service can administer,
without undue difficulty, an
antidumping duty order that covers
SRAMs carried on non-subject
merchandise.

At the public hearing held by the
Department, the petitioner asserted that
there are fundamental differences
between the scope language in the
DRAMs Final Determination and the
scope language in this investigation that
distinguish the two cases. The petitioner
first argues distinguishes this
investigation from the DRAMs Final
Determination, because in this case
there “is no limitation to the function of
memory.” See January 16, 1998, Hearing
on SRAMs from Korea, Transcript dated
January 22, 1998, at page 225. The
petitioner further argues that, in the
DRAM case the function of the product
was memory, which is not the case in
this investigation. See January 16, 1998,
Hearing on SRAMs from Korea,
Transcript dated January 22, 1998, at
page 225.

IDT and Cypress agree with the
petitioner, arguing that SRAMs on a
motherboard are no less SRAMs than
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those imported separately and that the
Department’s failure to cover such
imports would provide an incentive to
foreign SRAM producers to shift their
sales to motherboard producers in
Taiwan and elsewhere.

Hyundai, Motorola, Compagq, and
Digital opposed the petitioner’s
position. Compaq, and Digital argue that
the petitioner’s circumvention concerns
are unfounded. They note that the
Department determined in the DRAMs
Final Determination that DRAMs
physically integrated with the other
components of a motherboard in a
manner that made them part of an
inseparable amalgam (i.e., a
motherboard) posed no circumvention
risk and that the same holds true in this
case.

In addition, Compagq and Digital argue
that, contrary to the petitioner’s
assertion, SRAMs affixed to a
motherboard do not retain their separate
functional identities. In this case,
SRAMs are integrated onto
motherboards by soldering, are
interconnected with other motherboard
elements by intricate electronic
circuitry, and become part of a complex
electronic processing unit representing
an inseparable amalgam (i.e., a
motherboard) constituting a different
class or kind of merchandise that is
outside the scope of the investigation.

Hyundai disputes petitioner’s
contention that the memory function of
SRAMs is not altered by the placement
of chips on a motherboard. According to
Hyundai, the same statement could be
made of any product installed in a
finished product. For example, Hyundai
argues that the Department has not
determined that the scope of the
antifriction bearings antidumping duty
orders should be extended to include
the ball bearing content of imported
automobiles. Finally, Compaq and
Digital argue that the petitioner’s
proposal is unworkable from an
administrative standpoint, since it
would require motherboard
manufacturers to track all SRAMs
placed in every motherboard throughout
the world. Compagq and Digital note that
they cannot determine the value of
Korea SRAMs incorporated in a
particular motherboard. In addition,
Compag, and Digital argue that the
petitioner’s proposal would be
unadministrable by the Customs Service
because the SRAM content of a
motherboard cannot be determined by
physical inspection and because the
petitioner has provided no realistic
proposition as to how the Customs
Service might carry out the petitioner’s
proposal on an entry-by-entry basis,

given the enormous volume of trade in
motherboards.

With regard to the petitioner’s
assertion that the scope of the language
in DRAMs Final Determination is
fundamentally different from the scope
language in this investigation, Compaq
and Digital argue that the language is
quite similar and that there is no *‘doubt
that literally the language in this Notice
of Investigation and in the preliminary
referred to certain modules, and those
are memory modules, not any kind of
board on which other elements are
stuffed.” See January 16, 1998, Hearing
on SRAMs from Korea, Transcript dated
January 22, 1998, at page 203.

DOC Position. We disagree with the
petitioner. The petitioner’s argument
that the scope of the investigation as
defined in the preliminary
determination should be interpreted to
encompass the SRAM content of
motherboards is unpersuasive for three
basic reasons. First, the SRAM content
of motherboards (when affixed to the
motherboard) was not expressly or
implicitly referenced in the scope
language used, to date, in this
investigation. Second, just as we found
in the DRAMSs Final Determination, the
petitioner’s claims about potential
circumvention of the order are
groundless. Third, it is not appropriate
for an antidumping duty order to cover
the input content of a downstream
product. As the Department found in
DRAMS Final Determination, a case in
which a nearly identical proposal was
rejected by the Department, when a
DRAM is physically integrated with a
motherboard, it becomes a component
part of the motherboard (an inseparable
amalgam). As there has been no request
to include motherboards within the
scope of this investigation, the SRAM
content of motherboards (when
physically integrated with the
motherboard) cannot be covered.

As to the first point, we disagree with
the petitioner’s assertion that the
differences between the scope language
in DRAMs From Korea and the language
in this case are so fundamental that the
differences can be interpreted to mean
that SRAMs soldered onto motherboards
are included within the scope of this
investigation. The SRAM scope
language relied upon by the petitioner
includes within the scope of this
investigation “‘other collection[s] of
SRAMSs;” as the petitioner notes in its
argument, this refers specifically to
modules whether mounted or
unmounted on a circuit board. There is
similar scope language in DRAMs From
Korea. In that case, we interpreted the
language as not extending to modules
which contain additional items which

alter the function of the module to
something other than memory. Such an
interpretation, applied to this case,
indicates clearly that the SRAM content
of motherboards is not within the scope
of this investigation.

We found in DRAMSs From Korea that
memory boards whose sole function was
memory were included within the
definition of memory modules;
however, we further concluded that
other boards, such as video graphic
adapter boards and cards were not
included because they contained
additional items which altered the
function of the modules to something
other than memory. Consequently, at
the time of the final determination, we
added language to the DRAMs From
Korea scope in order that these other,
enhanced, boards be specifically
excluded. Since the issue of such
enhanced boards was not raised in this
case, we did not find it necessary to
include an express exclusion for such
products. Thus, the absence of such
language should not be interpreted to
permit the inclusion of products which
do not fall under the rubric of “other
collections of SRAMs.”

As to the second point, the petitioner
argued in DRAMS Final Determination
that unremovable DRAMs on
motherboards should be included in the
scope of the order to counter the
potential for circumvention of the order.
We stated in that determination that we
considered it “infeasible that a party
would import motherboards with the
intention of removing the integrated
DRAM content and, therefore, consider
it unreasonable to expect that any order
arising from this investigation could be
evaded in such a fashion.” (See DRAMS
Final Determination, Case Number A—
580-812, “Memorandum to Joseph
Spetrini from Richard Moreland”’, dated
March 15, 1993, at page 13). We find it
equally infeasible that an importer
would import SRAMs soldered onto a
motherboard for the sole purpose of
removing those SRAMs for individual
resale thereby circumventing the
antidumping duty order.

As to the third point, our statute does
not provide a basis for assessing duties
on the input content of a downstream
product. See Senate Rep. 100-71, 100th
Congress, 1st Sess. 98 (1987) (in which
the report notes both the general rule
and the “major input” exception, which
applies only in an investigation or
review of a downstream product). Thus,
where an SRAM loses its separate
identity by being incorporated into a
downstream product, and where the
investigation covers SRAMs but does
not cover the downstream product,
there can be no basis for assessing
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duties against the SRAMs incorporated
in the downstream product.

For a more detailed discussion
regarding this issue, see the
Memorandum to Louis Apple from the
Team, dated February 13, 1998.

Comment 7: Calculation of CV Profit.
Petitioner maintains that the
Department erroneously included in its
calculation of CV profit sales that failed
both prongs of the cost test. Samsung
disagrees and argues that the
Department, for the purposes of
calculating CV profit, should not have
disregarded sales below costs which
have not otherwise been excluded from
the calculation of normal value.
Furthermore, petitioner argues that the
Department should revise its computer
program to ensure that only sales that
are above quarterly costs at the time of
sale are included in the calculation.
According to petitioner, sales that fail
the cost test, but pass the ““cost recovery
test’”” under section 773(b)(2)(D), are
deemed to have zero profit even if they
are not excluded from normal value. As
a result, an erroneous CV profit rate was
calculated by the Department.
Therefore, the Department should
correct the programming language.

Samsung asserts that the Department
inadvertently included sales of models
that were found to be one hundred
percent below costs in the calculation of
CV profit. It argues that the
Department’s longstanding practice is to
exclude from the pool of sales used to
calculate CV profit only those sales
which have been disregarded in the cost
test.

DOC Position. We agree with
Samsung. It is the Department’s practice
to exclude any home market sales that
failed the cost test from the pool of sales
used to calculate CV profit. According
to the SAA, the Department “will base
amounts for SGA and profit only on
amounts incurred and realized in
connection with sales in the ordinary
course of trade . . . Commerce may
ignore sales it disregards as a basis for
normal value, such as those sales
disregarded because they are made at
below-cost prices.” See SAA at 839. The
Department has revised its preliminary
calculations to include in the CV profit
only those sales which have not been
disregarded as the basis for normal
value.

Company Specific Issues
A. Petitioner

Comment 1: Untimely Clerical Error
Allegation. Petitioner alleges that the
Department accepted an untimely
clerical error submission from Samsung.
Samsung’s clerical error allegation was

that the Department inadvertently set
inventory carrying costs to zero.

DOC Position. We agree with the
petitioner. Samsung’s submission was
dated after the deadline to submit any
allegations for clerical errors pursuant to
the preliminary determination.
However, the Department had already
determined that inventory carrying cost
had been set to zero prior to the
Samsung submission. Therefore, for this
final determination, we have revised the
computer program, accordingly.

Comment 2: Cost Test Methodology.
Petitioner claims that the Department
inappropriately compared U.S. models
to the next most similar model in the
home market when all of the home
market sales of the identical or most
similar product made during a given
quarter failed the cost test. Petitioner
claims that if all of the sales made
during a given quarter fail the cost test,
the Department should make
comparisons to CV, rather than going to
the next most similar model, even if
more than 80 percent of the sales of that
home market model were made above
cost during the POL.

DOC Position. Section 773(b)(1)
instructs the Department to disregard
sales below cost when they *‘(A) have
been made within an extended period of
time in substantial quantities; and (B)
were not at prices which permit
recovery of all costs within a reasonable
period of time.” To measure cost
recovery of each below-cost sale, the
Department compares each below-cost
price to the annual cost of production of
that model, and disregards those sales
whose price is lower than the annual
cost of production. The Department
defines the extended period of time and
the cost recovery period as the POI. To
measure whether sales have been made
in substantial quantities over an
extended period of time, the Department
determines the quantity of sales that
were made below cost during the POI.

If 80 percent or more of the sales during
the POl were made above cost, then the
Department uses all sales, above and
below cost, to determine normal value.
If less than 80 percent of the sales
during the POI were above cost, then the
Department uses only the above-cost
sales to determine normal value.

Therefore, in cases where
comparisons are made on a POl-basis,
the Department calculates a weighted-
average normal value for all models that
had at least one sale above cost during
the POI. It resorts to CV only when there
are no sales of identical or similar
merchandise or when all sales of a
comparison product fail the cost test.

Comment 3: Depreciation Ratio
Adjustment. Petitioner claims that the

Department applied the wrong
depreciation ratio adjustment for
components to Samsung’s modules.

DOC Position. We agree with
petitioner. We inadvertently applied the
wrong depreciation ratio and therefore,
have made the adjustment for the final
determination. (See Comment 1.)

Comment 4: Overwritten Data.
Petitioner alleges, and Hyundai and
Samsung concur, that the cost test
results are applied to the original sales
database in such a way that the cost test
data set inappropriately overwrites the
data in the original data set.

DOC Position. We agree with
petitioner, Hyundai and Samsung, and
have made the appropriate corrections
to our calculations.

Comment 5: Adjustment to
Fabrication Costs. Petitioner argues that
the evidence on the record clearly has
demonstrated that Samsung shifted
costs from the production of SRAMs to
the production of non-subject
merchandise. Therefore, petitioner
requests that the Department make an
adjustment to Samsung’s fabrication
costs. Petitioner claims the verification
team missed the demonstrable under-
reporting of costs of the SRAMSs. The
team did not do the following: (1) Verify
the entire production of a sample cost
center; (2) ask to see the entire
production quantities of subject and
non-subject merchandise; (3) examine
all costs; (4) determine if the allocation
of costs between subject and non-subject
merchandise was reasonable. Petitioner
also developed a cost model to
demonstrate how Samsung’s costs were
allocated away from SRAMs to
uncovered merchandise. In a parallel
argument, petitioner also alleges that
Samsung was unable to provide
contemporaneous ‘“‘written” records of
its non letter-of-credit home market
sales. Although it contained price and
quantity information, Samsung’s
computer-generated sales listing does
not constitute a verifiable document and
permits the manipulation of past prices.

Samsung argues that it did not shift
costs from SRAMs to non-subject
merchandise. Citing the verification
report, Samsung argues that the
Department did the following: (1)
Examined and differentiated between
the allocation of costs for SRAMs and
non-subject merchandise; (2) reconciled
the allocation of the processing costs
between subject and non-subject
merchandise using actual data from the
cost system and the cost submission; (3)
tied the reported product costs to the
financial statements; (4) tested the
allocations and the standard machine
and labor hours; and (5) summarized
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that all costs were reconciled to the
financial statements.

DOC Position. We agree with
Samsung and have not made an
adjustment to fabrication costs.
Regarding Samsung’s costs, the
Department conducted an extensive
verification. See Samsung Cost
Verification Report. Moreover, contrary
to the petitioner’s allegation, the
Department verified the entire cost of
several cost centers as well as
production quantities. We determined
that the allocation of costs between
subject and non-subject merchandise
was reasonable, as based on Samsung’s
actual accounting records. We examined
these issues during the overall cost
reconciliation and the verification of
major cost components, such as
materials, labor, and overhead.
Furthermore, the Department reconciled
the total accumulated costs for each cost
center to the total cost of manufacturing
for Samsung. Therefore, the Department
fully verified and reconciled all
reported costs.

In regard to petitioner’s cost model,
we note that it was based on three faulty
assumptions: (1) That all models
produced on a given line have the same
processing times; (2) that all models
produced on the same line have the
same yields; and (3) that the total
products processed on a given line will
equal the rated capacity for the product.
The Department examined standard
times and yields in detail and verified
that there are differences among
products. Also, actual throughput will
vary from rated capacity depending on
the operation and utilization of the
resources of the line. For these reasons,
we do not find that petitioner’s cost
model provides a substantial basis for
disregarding our verification findings

With respect to the sales verification
allegation, the Department examined at
length Samsung’s computerized record
keeping system. The fact that Samsung
did not state the price of the
merchandise on the shipping orders is
irrelevant. The Department successfully
conducted extensive sales traces on both
pre-selected and surprise sales to verify
prices and received voluminous
documentation for each sale, from
shipping orders to bank receipts, which
were then tracked into the sales ledgers
and then tied to the audited financial
statements. This process was clearly
described in the verification report. As
noted in the verification report, the
Department found no discrepancies or
omissions in Samsung’s reporting. See
Samsung Cost Verification Report. For
these reasons, we are not making
changes to Samsung’s sales response
except as noted elsewhere in this notice.

B. Samsung

Comment 1: Double-Counting of Duty
Drawback. Samsung claims that the
Department double-counted the duty
drawback for local letter of credit sales
by adding duty drawback to the sales
value in the determination of revenue in
the CEP profit calculation. Samsung
argues, that the Department, however,
also reduced direct selling expenses,
which were deducted from Korean
revenues, by the amount of duty
drawback. As a result, duty drawback
was double-counted.

DOC Position. We disagree with
Samsung. We did not inadvertently
double-count duty drawback in the
calculation for U.S. and home market
revenue.

Comment 2: Use of Consolidated
Financial Statements. Samsung argues
that the Department’s use of its
unconsolidated financial statements for
determining interest expense is
appropriate in this case since the use of
the unconsolidated financial statements
is consistent with the DRAMSs Final
Determination investigation and the first
administrative review of 1992-1994
DRAMSs review. It further contends that
calculating the interest expense based
on the consolidated financial statements
would distort the interest expense
calculation because it is not possible for
Samsung to break out the short-term
interest income which would be used to
offset interest expense on the
consolidated basis. However, Samsung
maintains that the requisite data is on
the record and has been verified if the
Department decides to use the
consolidated financial statements to
calculate the interest expense.

DOC Position. We disagree with
Samsung. It is a longstanding
Department policy to use consolidated
interest expense because this practice
recognizes the fungible nature of
invested capital resources within a
consolidated group of companies. See
Kaplan, Kamarck and Parker Cost
Analysis under the Antidumping Law,
21 Geo. Wash. J. Int’l L & Econ., 357,
387 (1988). The Department previously
used the unconsolidated financial
statements for the DRAMS investigation
and the first and second reviews
because the consolidated financial
statements were not available at that
time. For this final determination, we
have used the used the interest expense
as recorded in Samsung’s consolidated
financial statement.

Comment 3: Guaranty Fees. Samsung
maintains it did not include guaranty
fees in its interest expense because these
fees were included in the G&A
calculation. If the fees are an interest

expense, Samsung argues that they
should be deducted from G&A to avoid
double-counting.

DOC Position. We have not
reclassified guaranty fees from G&A
expense to interest expense as it would
have no impact on the submitted costs.

Comment 4: Revised Interest Expense.
Samsung claims that the Department
erroneously calculated the revised
interest expense as a percentage of the
variable TOTAL, which includes the
cost of manufacturing (COM), G&A and
R&D. It maintains that the revised
interest adjustment factor was based on
COGS which does not include G&A or
R&D, and, therefore, the revised interest
factor should be calculated as a
percentage of COM.

DOC Position. We agree and have
revised our calculations in our
computer program

Comment 5: CV Profit Rate
Methodology. Samsung claims that the
Department erroneously calculated the
overall CV profit rate by first computing
the transaction specific profit rate for
each home market sale, then weight-
averaging the transaction specific rates
based on sale quantity to compute the
overall CV profit rate. It claims that the
Department’s standard practice is to
calculate the CV profit rate by dividing
the total home market profit by the total
home market cost to derive a profit
ratio. It quotes Certain Stainless Steel
Wire Rods from France, 62 FR 7206,
7209 (February 18, 1997) and Certain
Hot-Rolled Lead and Bismuth Carbon
Steel Products from the United
Kingdom, 61 FR 56514 (November 1,
1996), as saying that the method used in
the preliminary determination seriously
distorts the dumping calculation. For
the final determination, the Department
should use its normal methodology for
calculating CV profit.

Petitioner states that it is more
appropriate to calculate CV profit using
the methodology in the preliminary
determination. Further, petitioner notes
that the two cases cited by Samsung did
not make a judgement as to the general
applicability of the CV profit
methodology. Instead, the Department
in these two above-cited cases only
acknowledged that it was changing the
programming language and not revising
its overall CV profit methodology.

DOC Position. We agree with
Samsung. For this final determination,
we have used the normal methodology
used to calculate the CV profit rate for
both Samsung and Hyundai. It measures
more accurately the actual profit for
sales of the foreign like product made in
the ordinary course of trade. Therefore,
for the final determination, the CV profit
ratio was calculated by dividing total
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home market profit by total home
market costs, for each respondent, as
both respondents had above-cost sales
in the home market.

C. Hyundai

Comment 1: CV Profit on a Quarterly
Basis. Hyundai argues that the
Department must calculate CV profit on
no longer than a quarterly basis. For the
purposes of the preliminary
determination, the Department
recognized that prices during the POI
declined significantly and, therefore,
used quarterly data for the comparisons
of prices and sales below cost test.
However, the Department did not
calculate profit for CV on a quarterly
basis. Hyundai further argues that
declining prices, in turn affect the profit
rates earned on sales during the period
of investigation. Since the antidumping
comparison is based on matching
comparable products in a comparable
period, the Department should also
apply the appropriate quarterly profit
rates in the calculation of CV.

Petitioner contends that the
Department properly used the annual
profit figure in the CV calculation. The
annual profit rate is the correct figure
since it reflects not only the quarterly
cost of manufacture but also those
annual costs, such as general and
administrative and financing expenses,
which are non-recurring and must be
calculated on an annual basis to ensure
that all costs are captured in the cost of
production.

DOC Position. We agree with the
petitioner. The Department applies the
average profit rate for the POI or period
of review (POR) even when the cost
calculation period is less than a year.
See, e.g., Certain Fresh Cut Flowers
From Colombia; Final Results and
Partial Rescission of Antidumping Duty
Administrative Review, 62 FR 53287,
53295 (Oct. 14, 1997) and Silicon Metal
from Brazil; Final Results of
Antidumping Duty Administration
Review, 61 FR 46763, 46774 (Sept. 5,
1996). The calculation of profit as an
average for the period of investigation or
review is implied by the statute’s
guidance as to the recovery of cost test.
Section 773(e)(2)(A) of the Act mandates
that the Department use the actual
amounts for profit in connection with
the production and sale of the foreign
like product in the ordinary course of
trade. Moreover, section 773(b)(2)(D) of
the Act directs us to perform the
recovery of cost test on a POI basis.
Therefore, in order to be consistent we
must calculate profit on the same basis
as the basis used to determine whether
sales were made in the ordinary course
of trade.

Comment 2: Reversal of Bad Debt.
Hyundai contends that the reversal of
bad debt should be used to offset G&A
expense. Hyundai submitted a revised
G&A calculation at verification to reflect
this reversal of bad debt. Hyundai states
that the reversal of the allowance for
bad debt is classified under non-
operating income in its financial
statements.

DOC Position. We agree with
Hyundai. The allowance for bad debt is
properly classified as a non-operating
general expense. The revised G&A
calculation was properly submitted
prior to the beginning of verification.
We have made the appropriate changes
for the final determination.

D. LG Semicon

Comment 1: Facts Available. LG
argues that the Department should not
use a facts available rate based on
information supplied by the petitioner
that has been determined to be
inaccurate in the course of the
Department’s investigation. LG contends
that because the petition was based on
Samsung’s data, and since Samsung
received an estimated margin in the
preliminary determination significantly
different than the petition rate, the
petition data cannot be used as facts
available. LG maintains that to assign it
a rate of 55.36 percent nullifies the
subsequent investigation which led to
Samsung having a 1.59 percent margin.
LG cites the case of D & L Supply Co.

v United States 113 F.3d 1220 (1997), in
which the Federal Circuit ruled that the
Department should use the best
information provisions of the Act “‘to
determine current margins as accurately
as possible.”

Petitioner contends that the
Department properly assigned a facts
available rate to LG based on
corroborated information from the
petition since LG refused to participate
in the investigation. The Department
should not give preferential treatment to
LG, a non-cooperative respondent, by
assigning as facts available a margin
calculated for a participating
respondent. Petitioner disputes LG’s
contention that the petition data was
“seriously flawed.” Petitioner argues
that the Department compared
Samsung’s actual prices with the
petitioner’s home market and U.S. price
quotes, and found them sufficiently
“close.” LG had full opportunity to
present its own data and receive its own
calculated dumping margin based on
that data if it disagreed with the data
presented in the petition. LG chose not
to cooperate.

DOC Position. We agree with
petitioner. We have assigned an adverse

facts available rate due to LG’s refusal
to provide information pursuant to the
investigation. Section 776(a)(2) of the
Act provides that if an interested party:
(1) Withholds information that has been
requested by the Department; (2) fails to
provide such information in a timely
manner or in the form or manner
requested, subject to subsections
782(c)(1) and (e) of the Act; (3)
significantly impedes a determination
under the antidumping statute; or (4)
provides such information but the
information cannot be verified, the
Department shall use the facts otherwise
available in reaching the applicable
determination. At the time of LG’s
withdrawal from the investigation, the
Department did not consider LG to be
an insignificant supplier to the U.S.
market and did not excuse the company
from responding to the questionnaire.
Because LG failed to respond to the
Department’s questionnaire, we
recommend using the facts otherwise
available to calculate their dumping
margins.

When a party fails to cooperate to the
best of its ability, the Department may
make an adverse inference when
selecting from the facts otherwise
available, and pursuant to Section
776(b) of the Act such an inference may
be based on information in the petition.
Section 776(c) of the Act provides that,
when the Department relies on
secondary information (such as the
petition) in using the facts otherwise
available, it must, to the extent
practicable, corroborate that information
from independent sources that are
reasonably at its disposal. When
analyzing the petition, the Department
reviewed all of the data the petitioner
relied upon in calculating the estimated
dumping margins, and adjusted those
calculations where necessary. These
estimated dumping margins were based
on a comparison of CV to U.S. price, the
latter of which was based on price
guotations offered by Samsung. For
purposes of corroboration, the
Department re-examined the price
information provided in the petition in
light of information developed during
the investigation and found that it had
probative value. See September 23,
1997, Memorandum from the Team to
Tom Futtner. In this case, the
Department corroborated the sales
information contained in the petition by
comparing it to Samsung’s actual data.
The Department found that the petition
prices reasonably reflected Samsung’s
actual reported prices during this
investigation. While Samsung’s
calculated, weighted-average margin
differs from the weighted-average
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margin based on the petition
information, that difference is a result of
the more complete data-set provided by
Samsung. Within that data-set, we have
confirmed that some of Samsung’s
product-specific margins exceed the
55.36 percentage rate calculated in the
petition. Thus, because the petition rate
is not contradicted by the evidence
gathered during the investigation, we
continue to find it of probative value in
drawing an adverse inference
concerning dumping by LG.

LG’s reliance on D&L Supply is
misplaced. D&L Supply dealt with a
situation in which the Department
attempted to rely on a calculated margin
from a prior review when that
calculated margin had been revised as a
result of litigation. The Federal Circuit
held that continued use of the judicially
invalidated rate was erroneous. That
situation is significantly different from
the present case. In this case, the
petition was based on data from one
respondent and the Department has
calculated a different weighted-average
dumping margin for that respondent. A
petition rate is normally based on a
limited selection of the products and
prices at which subject merchandise has
been sold during the period of the
investigation. Only by participation in
the investigation will the Department
obtain, for each individual respondent,
more complete data on the products and
prices sold by the respondents
throughout the period of investigation.
Based on the complete universe of
products and prices for each
respondent, the Department calculates a
weighted-average dumping margin for
the respondent. Of course, each
respondent’s products and prices will
be different and, typically, different
from that contained in the petition.
However, it is only by cooperating in
the investigation that the Department
obtains the data to determine the extent
to which a respondent’s product-mix
and price-mix differs from the
information contained in the petition.
Finally, LG argues that Samsung’s
reported U.S. and home market prices
were different from those used in the
petition. It further maintains that had
Samsung’s reported prices been used,
the result would have lowered the
margin. However, the prices cited in the
petition represented a reasonable
estimate of Samsung’s prices based on
the information available at the time the
petition was filed. Corroboration of the
petition does not require the
substitution if actual reported numbers
where the Department finds that the
information originally submitted has
probative value. Because the

Department has found that the petition
prices were probative of the level of
dumping which may have taken place
during the period of investigation, we
have continued to rely on it in this final
determination.

Continuation of Suspension of
Liquidation

In accordance with section 733(d)(1)
and 735(c)(4)(B) of the Act, we are
directing the Customs Service to
continue to suspend liquidation of all
entries of SRAMs from Korea that are
entered, or withdrawn from warehouse,
for consumption on or after October 1,
1997 (the date of publication of the
preliminary determination in the
Federal Register). The Customs Service
shall continue to require a cash deposit
or posting of a bond equal to the
estimated amount by which the normal
value exceeds the U.S. price as shown
below. These suspension of liquidation
instructions will remain in effect until
further notice. The weighted-average
dumping margins are as follows:

Margin
Manufacturer/producer/exporter percentage
Samsung Electronics Co. Ltd ... 1.00
Hyundai Electronics Co. Ltd ..... 5.08
LG Semicon Co. Ltd ........ccecu.e 55.36
All others rate ........ccccocveeeninnnn. 5.08

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. As our final
determination is affirmative, the ITC
will, within 45 days, determine whether
these imports are materially injuring, or
threaten material injury to, the U.S.
industry. If the ITC determines that
material injury, or threat of material
injury does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping
duties on all imports of the subject
merchandise entered for consumption
on or after the effective date of the
suspension of liquidation.

This determination is published
pursuant to section 735(d) of the Act.
Dated: February 13, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-4537 Filed 2—20-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-307-813]

Notice of Final Determination of Sales
at Less Than Fair Value: Steel Wire
Rod from Venezuela

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Final determination of sales at
less than fair value.

SUMMARY: The Department has made a
final affirmative determination in this
antidumping duty investigation.
Because the respondent, C.V.G.
Siderurgica del Orinoco, C.A., did not
permit verification of its questionnaire
responses, the margin in this
determination is based on the facts
available, in accordance with section
776(a)(2) of the Tariff Act of 1930, as
amended. As facts available, we have
applied the highest margin derived from
the petition.

EFFECTIVE DATE: February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
David J. Goldberger or Daniel Manzoni,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-4136 or (202) 482-1121,
respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (‘‘the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are
references to the provisions codified at
19 CFR Part 353 (April 1997). Although
the Department’s new regulations,
codified at 19 CFR 351 (62 FR 27296:
May 19, 1997), do not govern this
investigation, citations to those
regulations are provided, where
appropriate, to explain current
Departmental practice.

Final Determination

We determine that steel wire rod
(“SWR”) from Venezuela is being, or is
likely to be, sold in the United States at
less than fair value (“LTFV”), as
provided in section 735(b) of the Act.
The estimated margin is shown in the
“Suspension of Liquidation” section of
this notice.
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Case History

Since the preliminary determination
in this investigation (Preliminary
Determination and Postponement of
Final Determination: Steel Wire Rod
from Venezuela, 62 FR 51584, October
1, 1997), (Preliminary Determination)
the following events have occurred:

On October 2, 1997, we issued a
supplemental questionnaire regarding
the cost of production questionnaire
response to the respondent, C.V.G.
Siderurgica del Orinoco, C.A. (**Sidor”).

On October 28, 1997, Sidor advised
the Department that it would not
respond to the Department’s October 2,
1997, supplemental questionnaire and it
would not participate in verification of
its questionnaire responses.

On January 5, 1998, the petitioners
submitted a case brief and on January
12, 1998, Sidor submitted a rebuttal
brief.

Scope of Investigation

The products covered by this
investigation are certain hot-rolled
carbon steel and alloy steel products, in
coils, of approximately round cross
section, between 5.00 mm (0.20 inch)
and 19.0 mm (0.75 inch), inclusive, in
solid cross-sectional diameter.
Specifically excluded are steel products
possessing the above noted physical
characteristics and meeting the
Harmonized Tariff Schedule of the
United States (“HTSUS”) definitions for
(a) stainless steel; (b) tool steel; (c) high
nickel steel; (d) ball bearing steel; (e)
free machining steel that contains by
weight 0.03 percent or more of lead,
0.05 percent or more of bismuth, 0.08
percent or more of sulfur, more than 0.4
percent of phosphorus, more than 0.05
percent of selenium, and/or more than
0.01 percent of tellurium; or (f) concrete
reinforcing bars and rods. The following
products are also excluded from the
scope of this investigation:

¢ Coiled products 5.50 mm or less in
true diameter with an average partial
decarburization per coil of no more than
70 microns in depth, no inclusions
greater than 20 microns, containing by
weight the following: carbon greater
than or equal to 0.68 percent; aluminum
less than or equal to 0.005 percent;
phosphorous plus sulfur less than or
equal to 0.040 percent; maximum
combined copper, nickel and chromium
content of 0.13 percent; and nitrogen
less than or equal to 0.006 percent. This
product is commonly referred to as
“Tire Cord Wire Rod.”

e Coiled products 7.9 to 18 mm in
diameter, with a partial decarburization
of 75 microns or less in depth and
seams no more than 75 microns in

depth, containing 0.48 to 0.73 percent
carbon by weight. This product is
commonly referred to as ““Valve Spring
Quality Wire Rod.”

e Coiled products 11 mm to 12.5 mm
in diameter, with an average partial
decarburization per coil of no more than
70 microns in depth, no inclusions
greater than 20 microns, containing by
weight the following: carbon greater
than or equal to 0.72 percent;
manganese 0.50-1.10 percent;
phosphorus less than or equal to 0.030
percent; sulfur less than or equal to
0.035 percent; and silicon 0.10-0.35
percent. This product is free of injurious
piping and undue segregation. The use
of this excluded product is to fulfill
contracts for the sale of Class Il pipe
wrap wire in conformity with ASTM
specification A648-95 and imports of
this product must be accompanied by
such a declaration on the mill certificate
and/or sales invoice. This excluded
product is commonly referred to as
“Semifinished Class Il Pipe Wrap
Wire.”

The products under investigation are
currently classifiable under subheadings
7213.91.3000, 7213.91.4500,
7213.91.6000, 7213.99.0030,
7213.99.0090, 7227.20.0000, and
7227.90.6050 of the HTSUS. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
our written description of the scope of
this investigation is dispositive.

Exclusion of Pipe Wrap Wire

As stated in the Preliminary
Determination, North American Wire
Products Corporation (“NAW?”), an
importer of the subject merchandise
from Germany, requested that the
Department exclude steel wire rod used
to manufacture Class Il pipe wrapping
wire from the scope of the investigations
of steel wire rod from Canada, Germany,
Trinidad and Tobago, and Venezuela.
On December 22, 1997, NAW submitted
to the Department a proposed exclusion
definition. On December 30, 1997, and
January 7, 1998, the petitioners
submitted letters concurring with the
definition of the scope exclusion and
requesting exclusion of this product
from the scope of the investigation. We
have reviewed NAW'’s request and
petitioners’ comments and have
excluded steel wire rod for
manufacturing Class Ill pipe wrapping
wire from the scope of this investigation
(see Memorandum to Richard W.
Moreland dated January 9, 1998, and
instructions to Customs dated January
13, 1998).

Period of Investigation

The period of investigation (“POI"") is
January 1, 1996, through December 31,
1996.

Facts Available

Section 776(a)(2) of the Act provides
that if an interested party (1) withholds
information that has been requested by
the Department, (2) fails to provide such
information in a timely manner or in the
form or manner requested, (3)
significantly impedes an antidumping
investigation, or (4) provides such
information but the information cannot
be verified, the Department is required
to use facts otherwise available to make
its determination (subject to subsections
782(c) (1) and (e)).

In addition, section 776 (b) of the Act
provides that, in selecting from among
the facts available, the Department may
employ adverse inferences against an
interested party if that party failed to
cooperate by not acting to the best of its
ability to comply with requests for
information. See also *‘Statement of
Administrative Action” accompanying
the URAA, H.R. Rep. No. 316, 103rd
Cong., 2d Sess. 870 (“SAA™). The
statute also provides that such an
adverse inference may be based on
secondary information, including
information drawn from the petition.

Sidor’s decision not to respond to the
Department’s October 2, 1997,
supplemental cost of production
questionnaire and refusal to permit the
Department to verify the information it
submitted for the record in this
investigation demonstrates that it failed
to act to the best of its ability in this
investigation. Therefore, the Department
has determined that, in selecting from
among the facts available, an adverse
inference is appropriate. Consistent
with Department practice in cases
where a respondent withdraws its
participation in an investigation, as
adverse facts available, we have applied
a margin based on information in the
petition (see, e.g., Final Determination
of Sales at Less Than Fair Value: Vector
Supercomputers From Japan, 62 FR
45623, August 28, 1997, (“‘Vector
Supercomputers’)). See also Comment
1.

Section 776(c) of the Act provides
that, when the Department relies on
secondary information (such as
information contained in the petition) as
facts available, it must, to the extent
practicable, corroborate that information
from independent sources that are
reasonably at its disposal. Corroborate
means determine that the secondary
information to be used has probative
value. See SAA at 870.
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The petitioners calculated the highest
margin in the petition, 66.75 percent,
based on a comparison of the
petitioners’ estimate of ex-factory export
price to the petitioners’ estimate of the
constructed value (*‘CV™), as shown at
Exhibit D of the petitioners’ March 11,
1997, submission. The petitioners
derived export price based on price
guotations to U.S. purchasers. Because
Sidor’s questionnaire response data is
unverified, we did not rely on this data
for purposes of corroboration. Therefore,
we have compared the petitioners’
export price estimate to IM-145 Import
Statistics. Our comparison of these
prices showed them to be reasonably
consistent (see Memorandum to the file
dated February 6, 1998). Accordingly,
we determine that this export price
calculation set forth in the petition has
probative value.

To calculate CV, the petitioners used
manufacturing costs based on one
petitioner’s own production experience
and publicly available industry data.
When analyzing the petition, the
Department reviewed all of the data the
petitioners relied upon in calculating
the estimated CV, and adjusted those
calculations where necessary. For
purposes of corroboration, we re-
examined the data submitted by the
petitioners and found it to be reasonable
and of probative value. In addition, we
note that no party has presented to the
Department any information to support
a challenge to the appropriateness of the
information contained in the petition as
the basis for a facts available margin for
Sidor. See Vector Supercomputers,
where the Department applied facts
available margin in closely similar
circumstances. In accordance with
section 776(c) of the Act, we have
corroborated the highest margin in the
petition, which is secondary
information upon which we have relied
as facts available.

Interested Party Comment

Comment: Facts Available Rate for
Sidor

The petitioners contend that, because
Sidor refused to allow the Department
to verify its questionnaire responses and
refused to respond to the Department’s
October 2, 1997, supplemental
guestionnaire, the Department must
assign Sidor a margin based on adverse
facts available. Accordingly, the
petitioners claim that the Department
should assign the higher of the highest
non-aberrational dumping margin
calculated from Sidor’s questionnaire
responses, or the highest estimated
dumping margin listed in the petition.

Sidor contends that the Department
should apply the rate of 51.21 percent
calculated for the preliminary
determination as the appropriate facts
available rate for this proceeding.
However, Sidor has provided no
support for its position.

DOC Position

We agree with the petitioners that the
highest rate alleged in the petition, and
as corroborated by the Department, is
the appropriate facts available rate in
this determination. Under section
782(i)(1) of the Act, the Department
must rely on verified information for
making a final determination in an
antidumping duty investigation. Sidor’s
refusal to permit verification of its
guestionnaire responses prevents the
Department from using Sidor’s
information for our final determination.
Therefore, we did not use the margin
calculated in the preliminary
determination because it is based on
unverified questionnaire response
information. Using Sidor’s unverified
information as the basis for the final
margin could possibly reward the
respondent by assigning a margin lower
than what would have been calculated
using verified information. As noted
above, in cases such as this one, the
Department relies on the facts otherwise
available, normally data from the
petition, for making its determination.
We have no basis in this instance to
depart from this practice. Normally, the
all-others rate is to be amount equal to
the weighted average of the estimated
weighted average dumping margins for
exporters and producers individually
investigated, excluding margins based
entirely on facts available. Section
735(c)(5)(A). However, if all of the
estimated dumping margins are based
entirely on facts available, the statute
permits the Department to use any
reasonable method to establish the all
others rate. Section 735(c)(5)(B). As
discussed above, Sidor was the only
respondent in this investigation and its
margin was based entirely on facts
available. The margin calculated for
Sidor for purposes of the preliminary
results of this investigation cannot serve
as a reasonable all others rate because,
as discussed above, it has not been
verified. Further, there is no other
information on which to base an all
others rate. Accordingly, we have based
the all others rate on Sidor’s rate.

Suspension of Liquidation

On February 13, 1998, pursuant to
section 734(b) the Act, the Department
signed a suspension agreement, with
SIDOR. Pursuant to section 734(f)(2)(A)
of the Act, we are instructing Customs

to terminate the suspension of
liquidation of all entries of steel wire
rod from Venezuela. Any cash deposits
of entries of steel wire rod from
Venezuela shall be refunded and any
bonds released.

On February 13, 1998, we received a
request from Sidor requesting that we
continue the investigation. As a result of
this request, we have continued and
completed the investigation in
accordance with section 734(g) of the
Act. We have found the following
margins of dumping:

Margin
Exporter/manufacturer percentage
CVG Siderurgica Del Orinoco
C.A. ("SIdOr”) eveeieriiiieeene 66.75
All Others .......cccovvieiiiiiiies 66.75

ITC Notification

In Accordance with section 734(d) of
the Act, we have notified the ITC of our
determination. If our determination is
affirmative, the ITC will determine,
within 45 days, whether these imports
are causing material injury, or threat of
material injury, to an industry in the
United States. If the ITC’s injury
determination is negative, the agreement
will have no force or effect. See section
734(f)(3)(A) of the Act. If the ITC’s
injury determination is affirmative, the
Department will not issue an
antidumping duty order as long as the
suspension agreement remains in force,
the agreement continues to meet the
requirements of subsections (b) and (d)
of section 734 of the Act, and the parties
to the agreement carry out their
obligations under the agreement in
accordance with its terms. See section
734(f)(3)(B) of the Act.

This determination is published
pursuant to section 735(d) of the Act.

Dated: February 13, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-4538 Filed 2—-20-98; 8:45 am]
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SUMMARY: The Department of Commerce
(the Department) has suspended the
antidumping duty investigation
involving steel wire rod from
Venezuela. The basis for this action is
an agreement between the Department
and C.V.G. Siderurgica del Orinoco,
C.A. (Sidor) to revise their prices to
eliminate completely sales of this
merchandise to the United States at less
than fair value.

EFFECTIVE DATE: February 13, 1998.

FOR FURTHER INFORMATION CONTACT: Lyn
Baranowski, Lesley Stagliano, Elisabeth
Urfer, or Edward Yang, Office of AD/
CVD Enforcement Ill, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th & Constitution Avenue
N.W., Washington, DC 20230; telephone
(202) 482-1385, (202) 482—0648, (202)
482-4236, or (202) 482—-0406,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 18, 1997, the Department
initiated an antidumping investigation
under section 732 of the Tariff Act of
1930, (the Act), as amended, to
determine whether imports of steel wire
rod from Venezuela are being or are
likely to be sold in the United States at
less than fair value (62 FR 13854 (March
18, 1997)). On April 14, 1997, the
United States International Trade
Commission (ITC) notified the
Department of its affirmative
preliminary injury determination (see
ITC Investigation Nos. 701-TA-368-371
and 731-TA-763-766). On October 1,
1997, the Department preliminarily
determined that steel wire rod is being,
or is likely to be, sold in the United
States at less than fair value (LTFV), as
provided in section 733 of the Tariff Act
of 1930, as amended by the Uruguay
Round Agreements Act (62 FR 51584
(October 1, 1997) (““‘LTFV Prelim”)).

The Department and Sidor initialed a
proposed agreement suspending this
investigation on January 14, 1998. On
January 14, 1998, we invited interested
parties to provide written comments on
the agreement and received comments
from Connecticut Steel Corporation, Co-
Steel Raritan, GS Industries, Inc.,
Keystone Steel & Wire Company, North
Star Steel Texas, Inc. and Northwestern
Steel and Wire Company.

The Department and Sidor signed the
final suspension agreement on February
13, 1998.

Scope of Investigation

The products covered by the
investigation are certain hot-rolled
carbon steel and alloy steel products, in

coils, of approximately round cross
section, between 5.00 mm (0.20 inch)
and 19.0 mm (0.75 inch), inclusive, in
solid cross-sectional diameter.
Specifically excluded are steel products
possessing the above noted physical
characteristics and meeting the
Harmonized Tariff Schedule of the
United States (““HTSUS”’) definitions for
a) stainless steel; b) tool steel; c) high
nickel steel; d) ball bearing steel; €) free
machining steel that contains by weight
0.03 percent or more of lead, 0.05
percent or more of bismuth, 0.08
percent or more of sulfur, more than 0.4
percent of phosphorus, more than 0.05
percent of selenium, and/or more than
0.01 percent of tellurium; or f) concrete
reinforcing bars and rods. The following
products are also excluded from the
scope of this investigation:

« Coiled products 5.50 mm or less in
true diameter with an average partial
decarburization per coil of no more than
70 microns in depth, no inclusions
greater than 20 microns, containing by
weight the following: carbon greater
than or equal to 0.68 percent; aluminum
less than or equal to 0.005 percent;
phosphorous plus sulfur less than or
equal to 0.040 percent; maximum
combined copper, nickel and chromium
content of 0.13 percent; and nitrogen
less than or equal to 0.006 percent. This
product is commonly referred to as
“Tire Cord Wire Rod.”

e Coiled products 7.9 to 18 mm in
diameter, with a partial decarburization
of 75 microns or less in depth and
seams no more than 75 microns in
depth, containing 0.48 to 0.73 percent
carbon by weight. This product is
commonly referred to as ““Valve Spring
Quality Wire Rod.”

e Coiled products 11 mm to 12.5 mm
in diameter, with an average partial
decarburization per coil of no more than
70 microns in depth, no inclusions
greater than 20 microns, containing by
weight the following: carbon greater
than or equal to 0.72 percent;
manganese 0.50-1.10 percent;
phosphorus less than or equal to 0.030
percent; sulfur less than or equal to
0.035 percent; and silicon 0.10-0.35
percent. This product is free of injurious
piping and undue segregation. The use
of this excluded product is to fulfill
contracts for the sale of Class Il pipe
wrap wire in conformity with ASTM
specification A648-95 and imports of
this product must be accompanied by
such a declaration on the mill certificate
and/or sales invoice. This excluded
product is commonly referred to as
“Semifinished Class Il Pipe Wrap
Wire.”

The products under investigation are
currently classifiable under subheadings

7213.91.3000, 7213.91.4500,
7213.91.6000, 7213.99.0030,
7213.99.0090, 7227.20.0000, and
7227.90.6050 of the HTSUS. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
our written description of the scope of
this investigation is dispositive.

Exclusion of Pipe Wrap Wire

As stated in the LTFV Prelim, North
American Wire Products Corporation
(“NAW”), an importer of the subject
merchandise from Germany, requested
that the Department exclude steel wire
rod used to manufacture Class Il pipe
wrapping wire from the scope of the
investigations of steel wire rod from
Canada, Germany, Trinidad and Tobago,
and Venezuela. On December 22, 1997,
NAW submitted to the Department a
proposed exclusion definition. On
December 30, 1997, and January 7, 1998,
the petitioners submitted letters
concurring with the definition of the
scope exclusion and requesting
exclusion of this product from the scope
of the investigation. We have reviewed
NAW’s request and petitioners’
comments and have excluded steel wire
rod for manufacturing Class Il pipe
wrapping wire from the scope of this
investigation (see Memorandum to
Richard W. Moreland dated January 9,
1998).

Suspension of Investigation

The Department consulted with
parties to the proceeding and has
considered the comments submitted
with respect to the proposed suspension
agreement. In accordance with Section
734(b) of the Act, ex